IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

UNI TED STATES

CRI M NAL ACTI ON NO. 00-946- PWG
V. > (Magi strate Judge Paul W Ginmm

ERI C D. HORN

VEMORANDUM AND ORDER

At approximately 10:35 p.m on June 28, 2000, Sergeant Eric
D. Horn attenpted to enter the Harford Road gate of the Arny
facility | ocated at Aberdeen Proving G ound, Maryland. Officer
Daniel L. Jarrell stopped Horn’s vehicle for an identification
check. As a result of his observations of Horn, Jarrel
suspected that Horn was driving under the influence of alcohol,
and he was detained and questioned. Three standard field
sobriety tests (“SFSTs”) were adm ni stered: the “wal k and turn”
test, the “one leg stand” test and the *“horizontal gaze
nystagnus” test.! As aresult of his performance on these tests,
Horn was charged with driving while intoxicated under Ml. Code

Ann., Transp. |l 8 21-902 (1999 Repl. Vol.),? as assim | ated by

! Horn was given the opportunity to take a Breathal yzer
test but refused, as he is entitled to do under Maryl and | aw.
Md. Code Ann., Cts & Jud. Proc. 8§ 10-309 (1998 Repl. Vol. &
2001 Supp.).

2 At the time of Horn's arrest, Ml. Code Ann., Transp. |
8§ 21-902 stated in pertinent part:
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18 U.S.C. 88 7, 13, the Assimlative Crimes Act, a Class A
m sdenmeanor .

Horn has filed a motion in limne to exclude the evidence
of his performance on the field sobriety tests, asserting that
it is inadm ssible under newly revised Fed. R Evid. 702 and
t he Daubert/Kunmho Tire decisions.® The Governnent has filed an
opposition, and Horn has filed a reply. 1In addition, a two day
evidentiary hearing was held, pursuant to Fed. R Evid. 104(a),

on Novenmber 19 and 20, 2001, and additional testinonial and

(a) Driving while intoxicated or intoxicated per se. -
(1) A person may not drive or attenpt to drive any vehicle
whi | e i nt oxi cat ed.

(2) A person may not drive or attenpt to drive any
vehicle while the person is intoxicated per se.

(b) Driving while under the influence of alcohol. — A
person may not drive or attenpt to drive any vehicle while
under the influence of alcohol.

Ef fective September 30, 2001, 8§ 21-902 was anended; a
person i s now charged with either (a) driving under the
i nfluence of al cohol or under the influence of alcohol per se
or (b) driving while inpaired by alcohol. M. Code Ann.,
Transp. Il § 21-902 (2001 Supp.). Subsection(a), driving
under the influence, is now the nost serious charge. The
change in lexicon is a result partly because of the change in
the | evel of proof, in the form of blood al cohol content
results obtained from breathalyzer tests, needed to convict
under each subsection. For purposes of this opinion, this
Court will continue to enploy the driving while intoxicated
and driving while under the influence | anguage preval ent in
nost state court opinions.

3 Daubert v. Merrell Dow Pharnms., Inc., 509 U. S. 579
(1993); Kumho Tire Co. v. Carm chael, 526 U. S. 137 (1999).
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document ary evi dence was received, which is discussed in detail
bel ow. At the conclusion of this hearing, the followi ng ruling
was made fromthe bench, the Court al so announcing its intention
subsequently to issue a witten opinion on this case of first
i npressi on: 4

(1) The results of properly conducted SFSTs may be
consi dered to determ ne whet her probabl e cause exists to charge
a driver with driving while intoxicated (“DW”) or under the

i nfl uence of alcohol (“DU™);?5

4 Research has not reveal ed any other federal case on this
subj ect applying newly revised Rule 702 and the Daubert/Kumho
Tire tests. There have been a few prior federal cases to
consider the adm ssibility of horizontal gaze nystagnus
evi dence but never with the factual record of this case or a
chall enge to this evidence such as rendered here. See, e.g.,
United States v. Daras, 1998 WL 726748 (4th Cir.

1998) (unpubl i shed opi nion) (court discussed in passing the
SFSTs but did not analyze their adm ssibility as scientific or
techni cal evidence because the evidence exclusive of the tests
was sufficient to establish the defendant’s guilt); United
States v. Ross, CR No. 97-972M (D. Ml. February 9,

2000) (unpubl i shed nmenorandum order, in which Judge Connelly of
this Court commented with his characteristic thoroughness and
t hought ful ness on the state court decisions and narrow y hel d
t hat SFST evidence is sufficient to establish probable cause
to adm nister a breathalyzer test); United States v. Everett,
972 F. Supp. 1313 (D. Nev. 1997) (holding that “drug

recogni tion exam ner” testinmony was governed by Rule 702 but
not by Daubert on the basis that the testinony was not
scientific in nature but utilizing the Daubert factors in

anal yzi ng the evidence).

®Horn did not contest the Governnent’s entitlenment to
rely on the results of properly conducted SFSTs for probable
cause determ nations related to DW /DU charges. To establish
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(2) The results of the SFSTs, either individually or
coll ectively, are not adm ssible for the purpose of proving the
specific bl ood al cohol content (“BAC’) of a driver charged with
DW /DU ; ¢

(3) There is a well-recogni zed, but by no nmeans excl usive,
causal connection between the ingestion of alcohol and the
det ect abl e presence of exaggerated horizontal gaze nystagmus in
a person’s eyes,’ which nmay be judicially noticed by the Court
pursuant to Fed. R Evid. 201, proved by expert testinony or

ot herw se;

probabl e cause to arrest a suspect all that is required is
reasonably trustworthy information that would support a
reasonabl e belief that the suspect commtted an offense. Beck
v. Ohio, 379 U S. 89, 91 (1964). Probable cause

determ nations turn on practical, nontechnical

determ nations. |Id. Thus, regardless of whether SFSTs are
adm ssi bl e as evidence, they nmay establish probable cause to
arrest a notorist for DW/ DU .

® The Governnent acknow edged during the Rule 104(a)
hearing that it was not seeking to admt the results of the
SFSTs to prove Horn’s specific BAC. Nonethel ess, this opinion
must di scuss the adm ssibility of the SFSTs for this purpose
to fully explain the ruling made regarding their use as
circunmstantial evidence of intoxication or inpairnment.

"As will be discussed bel ow, nystagnus always is present
in the human eye but certain conditions, including alcohol
i ngestion, can cause an exaggeration of the nystagnus such
that it is nmore readily observable. In this opinion, use of
the phrase “nystagnus” or “horizontal gaze nystagmus” being
“caused” by al cohol refers to the exaggeration of this natural
condition and does not suggest, absent any al cohol, there
woul d not be any nystagnus at all.
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(4) Apolice officer trained and qualified to perform SFSTs
may testify with respect to his or her observations of a
subj ect’s performance of these tests, if properly adm nistered,
to include the observation of nystagnus, and these observati ons
are adm ssible as circunmstanti al evidence that the defendant was
driving while intoxicated or under the influence. 1In so doing,
however, the officer my not wuse value-added descriptive
| anguage to characterize the subject’s performnce of the SFSTs,
such as saying that the subject “failed the test” or “exhibited”
a certain nunber of “standardized clues” during the test;

(5) If the Governnment introduces evidence that a defendant
exhi bited nystagnus when the officer performed the horizontal
gaze nystagnus test, the defendant nmay bring out either during
cross exam nation of the prosecution w tnesses or by asking the
Court to take judicial notice of the fact that there are nany
causes of nystagnus other than al cohol ingestion; and

(6) If otherwi se adm ssible under Fed. R Evid. 701, a
police officer may give |lay opinion testinony that a defendant
was driving while intoxicated or under the influence of al cohol.
In doing so, however, the officer may not bolster the Iay
opi nion testinmony by reference to any scientific, technical or
specialized information |l earned fromlaw enforcenent or traffic

safety instruction, but nust confine his or her testinmony to



hel pful firsthand observati ons of the defendant.

The i ssues addressed in this case likely will recur, given
the large nunber of Class A and B nisdenmeanors prosecuted in
this district under the Assimlative Crimes Act. Moreover, the
adm ssibility of SFSTs inplicates recent changes to the federal
rules of evidence, as well as a |arge body of state cases on
this topic, primarily decided under a different evidentiary
standard than that governing the adm ssibility of the results of
SFSTs in federal court.® Accordingly, this opinion will discuss

the basis for the above rulings in nore detail bel ow.

1. Appli cabl e Rul es of Evidence

Fed. R of Evid. 104(a) requires the Court to make
prelimnary determnations regarding the admssibility of
evi dence, the qualifications of witnesses and the existence of
privileges, and Rule 104(a) now permts the Court to nmake
definitive pretrial evidentiary rulings in limne. During Rule
104(a) hearings the rules of evidence, except those dealing with

privileges, are inapplicable, permtting the Court greater

8 See, e.g., Kay v. United States, 255 F.2d 476 (4th
Cir. 1958) (The Assim |l ative Crines Act “does not generally
adopt state procedures . . . and federal, rather than state,
rul es of evidence are applicable under the Act.”); U.S. V.
Saul s, 981 F. Supp. 909, 915 (D. M. 1997).
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| atitude to consider affidavits such as those filed by Horn and
t he Governnment. Fed. Rules of Evid. 104(a), 1101(d)(1).

VWhet her the results of SFSTs are adm ssible depends first
on the purpose for which they are offered. Fed. Rule of Evid.
105. Second, the SFSTS nust be relevant and not excessively
prejudicial for the purposes offered. Fed. Rules of Evid. 401,
403. Third, if the SFSTs are introduced by the testinmony of a
sponsoring witness who is testifying as to scientific, technical
or specialized matters, the admissibility of the SFSTS is
dependent on whether the wtness’s testinmny neets the
requi renents of newy revised Fed. Rule of Evid. 702 and the
Daubert/ Kumho Tire standards. Finally, Fed. Rule of Evid. 102
enphasi zes that interpretations of the rules of evidence should
be made with an eye towards pronptly, fairly, efficiently and
i nexpensi vely adjudi cating cases.

In this case, the results of SFSTs potentially could be
offered for the followi ng purposes: (1) to establish probable
cause to arrest and charge a defendant with DW/DU, (2) as
direct evidence of the specific BAC of a defendant who perforned
the SFSTs or (3) as circunstantial proof that a defendant was
driving while intoxicated or under the influence of alcohol

Horn has acknow edged that the tests may be used to determ ne



probabl e cause, as the overwhel m ng majority of cases have held,?®
and the Governnment acknow edges that they are not admi ssible to
prove the defendant’s specific BAC, a conclusion alnost
universally reached by state courts, including Maryland.?®
Accordingly, the task at hand is to determ ne to what extent the
results of SFSTs are adm ssible as circunstantial proof that a
driver has consuned al cohol and was driving while intoxicated or
under its influence. Because the results of the SFSTs
invariably are introduced by the testinony of an arresting
police officer, and, as will be seen, may invol ve application of
scientific, technical or other specialized information, the
requi renments of Rule 702, as recently revised, are of paranmount
i nportance.

Rule 702 permts testinony in the form of an opinion or
ot herwi se regarding scientific, technical or specialized matters
froma qualified expert, provided the testinony is based on (a)
sufficient facts or data, (b) is the result of methods or

principles that are reliable and (c) is the result of reliable

® See, e.g., Ballard v. State, 955 P.2d 931 (Al aska Ct.
App. 1998); State v. Superior Court, 718 P.2d 171, 176-78
(Ariz. 1986); State v. Ito, 978 P.2d 191 (Haw. Ct. App
1999); State v. Baue, 607 N.W2d 191, 197 (Neb. 2000) and
Appendi x.

1 See cases cited infra at p. 44 and Appendi Xx.
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application of the nethods or principles to the facts of the
particul ar case. These three requirenents, added in Decenber
2000, are conplinmentary to, but not identical with, the four
non- excl usi ve eval uative factors identified by the Suprenme Court
in the Daubert/Kumho Tire cases: (a) whether the opinions
offered are testable; (b) whether the nethods or principles used
to reach the opinions have been subject to peer review
eval uation; (c) whether a known error rate can be identified
with respect to the nethods or principles underlying the
opinion, and, finally, (d) whether the opinion rests on
met hodol ogy that is generally accepted within the relevant
scientific or technical comunity. !

As further will be seen, alnost the entire universe of
publ i shed case | aw regarding the adm ssibility of SFST evi dence
cones from the state courts, as would be expected, given the
fact that there is no uniformfederal traffic code, and DW /DUl
cases in federal court wusually cone about as a result of
assimlating state drunk driving laws under 18 U S.C. 88 7 and
13. This is significant because the vast majority of the state

cases that have anal yzed this i ssue have done so under the Frye??

1 Daubert, 509 U.S. at 593-94: Kunmho Tire, 526 U.S. at
141.

2Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
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standard for admtting scientific or technical evidence: whether
t he nmet hods or principles have gai ned general acceptance within
the relevant scientific or technical community.®® Wile this
test has continued vitality as one of the four Daubert/Kumho
Tire factors, a federal court nust do nore in determning the
adm ssibility of scientific, technical or specialized evidence
t han focus on general acceptance.

The starting point for this analysis is the SFSTs
t hensel ves, followed by a di scussion of the evidence produced by
the parties in this case regarding their reliability and then a
consideration of the state cases that have focused on this
i ssue.

2. The SFESTs

The three SFSTs that are the subject of this case were
devel oped on behalf of the National H ghway Traffic Safety
Adm ni stration (“NHTSA”) beginning in the 1970's. They are
di scussed in detail by a series of NHTSA publications,
i ncl udi ng:

* a student manual for DW detection and standardi zed field
sobriety testing;

* a June 1977 final report prepared for NHTSA by Marcel line

3See state cases cited infra at pp. 44-45 and Appendi x.
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Burns, Ph.D. ' and Herbert Mdskow tz, Ph.D. of the Southern
California Resear ch I nstitute (“SCRI”)titled
“Psychophysi cal Tests for DW Arrests” (the “1977 Report”);

* a March 1981 final report prepared for NHTSA by Dr. Burns
and the SCRI titled “Developnent and Field Test of
Psychophysical Tests for DW Arrest” (the 1981 Final
Report”);

* a Septenber 1983 NHTSA Technical Report, authored by
Theodore E. Anderson, Robert M Schweitz and Monroe B.
Snyder, titled “Field Evaluation Of A Behavioral Test
Battery For DW” (the “1983 Field Eval uation”);
* a Novenber 1995 study of the SFSTs funded by NHTSA and
conducted by Dr. Burns and the Pitkin County Sheriff’'s
Office, Colorado, titled “A Colorado Validation Study of
the Standardized Field Sobriety Test (SFST) Battery” (the
“1995 Col orado Validation Study”); and

*an undated study, authored by Dr. Burns and a sergeant of

the Pinellas County Sheriff’'s O fice, Florida, titled “A

Fl orida Validation Study of the Standardi zed Field Sobriety
Test (S.F.S.T.) Battery (the “Florida Validation Study”).

(Gov’'t. Opposition Menb. Exhs. 2-7).

“Dr. Burns is perhaps the nost ardent advocate of the
SFSTs at issue in this case, having participated in the
origi nal NHTSA studies that devel oped them and thereafter as
an ubi qui tous--and peripatetic--prosecution expert w tness
testifying in favor of their accuracy and reliability in a
host of state cases, over a course of many years. See cases
cited infra at pp. 46-47. Despite her enthusiasmfor the
tests that she hel ped to devel op, few, if any, courts have
agreed with her that the SFSTs, taken alone or collectively,
are sufficiently reliable to be used as direct evidence of
specific BAC, as a review of the state cases listed in the
Appendi x to this opinion readily denonstrates. Dr. Burns has
achi eved, however, nearly universal success in persuading
state courts that the SFSTs devel oped by SCRI, if properly
adm ni stered, are adm ssible as circunstantial evidence of
al cohol ingestion.
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These studies are very significant, as they have been cited
repeatedly by the state courts in their opinions regarding the
adm ssibility of SFSTs in connection with assessment of the
reliability of the SFSTs and their general acceptance within the
| aw enforcenent and traffic safety communities. They also are
inportant in this case because they have been the subject of
critical analysis by Horn's experts, who provided detailed
testinmony regarding the limtations of these studies and the
extent to which the SFSTs are reliable and valid tests for

driver intoxication or alcohol inpairnment.?

> Thi s underscores an inportant point. Wen analyzing
the many state decisions regarding the adm ssibility of SFST
evi dence, care nust be taken to focus on the factual basis
supporting the rulings made. |In many instances, the primary
evidence that the court had before it regarding the
reliability of SFSTs was Dr. Burns’ testinony and the above
descri bed NHTSA, Colorado and Florida studies, as well as
testimony from |l aw enforcenent officers with a vested interest
in the use of the SFSTs. |In nost, but not all, instances, the
defendant in the state cases sinmply did not mount a chall enge
to the “science” underlying the SFSTs. This is not the case
here, where Horn has provided a spirited and detail ed attack
on the tests’ reliability. This highlights an inherent
[imtation in the process of judicial evaluation of the
reliability and validity of any scientific or technical
evi dence: the court nmust, under Rule 104(a), act as the
“gat ekeeper” to deci de whether the evidence is reliable and
adm ssible. The court, however, is limted inits ability to
do so by the quantitative and qualitative nature of the
evi dence produced by the parties, whatever research the court
itself may do, and any help it may derive fromcourts that
have addressed the issue before it. This process unavoidably
t akes place on a continuum and a court faced with the present
task of deciding the adm ssibility of scientific evidence nust
exerci se care to consi der whether new devel opnments or evidence
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The t hree SFSTs devel oped by the research sponsored by NHTSA
are summarized in the NHTSA student manual. (Gov’'t. Opposition
Menmo., Ex.2). The manual describes the tests and eval uations
conducted to develop the SFSTs, then provides detailed
instruction on how to adm nister and score each of the three
tests.

The nost “scientific” or “technical” of the three is the
Hori zontal Gaze Nystagnus Test (“HGN Test”). Nystagnus is “the
involuntary jerking of the eyes, occurring as the eyes gaze
toward the side. Al so, nystagnus is a natural, nornal
phenonmenon. Al cohol and certain other drugs do not cause this
phenonmenon, they merely exaggerate it or magnify it.” I d. at
VI11-12. Horizontal gaze nystagnus “occurs as the eyes nove to
the side.” ld. at VIII-13. The HGN SFST requires the
investigating officer to look for three “clues”: (1) the
inability of the suspect to follow a slowy noving stinulus
smoothly with his or her eyes, (2) the presence of “distinct”
nyst agnus when the suspect has nmoved his or her eyes as far to
the left or right as possible (referred to as holding the eyes

at “maxi mum deviation”) and held them in this position for

require a reevaluation of the conclusions previously reached
by courts that did not have the benefit of the nore recent
information. In short, neither science and technol ogy nay
rest on past acconplishnments--nor may the courts.
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approxi mately four seconds and (3) the presence of nystagnus
before the eyes have noved 45 degrees to the left or right
(which, the manual states, usually neans that the subject has a
BAC above 0.10). 1d. at VIII-14-15. The officer is trained to
| ook for each of the above three “clues” for each of the
suspect’s eyes, neaning there are six possible “clues.” If the
of ficer observes four or nore clues the manual asserts that “it
is likely that the suspect’s BAC is above 0.10 [and] [u]sing
this criterion [one] will be able to classify correctly about
77% of [one’s] suspects with respect to whether they are above
0.10.” Id. at VIII-17. If the results of the HGN test are
offered to establish that the suspect’s BAC is above 0.10,% it
is readily apparent that nuch depends on the investigating
of ficer properly perform ng the HGN test procedures and on his
or her subjective evaluation of the presence of the

“standardi zed cl ues.” | ndeed, the manual itself cautions with

1 At the time of Horn's arrest, Maryland | aw stated that,
“if at the tine of [taking the breathal yzer test], a person
has an al cohol concentration of at |east .07 but |ess than
. 10" such results would be “prima facie evidence that the
def endant was driving with alcohol in the defendant’s bl ood.”
Md. Code Ann., Cts. & Jud. Proc. 8 10-307 (1998 Repl. Vol.).
Ef fective Septenmber 30, 2001, a bl ood al cohol concentration
between 0.07 and 0.08 will be prima facie evidence that the
person was driving while inpaired by alcohol. |If the person’s
BAC is .08 or higher, the defendant shall be consi dered under
the influence of alcohol per se. Ml. Code Ann., Cts. & Jud.
Proc. 8 10-307 (d), (g) (2001 Supp.).
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respect to each of the SFSTs:

[the tests are valid] only when . . . admnistered in the
prescri bed, standardized manner; and only when the

standardi zed clues are used to assess the suspect’s

performance; and, only when the standardized criteria are

enpl oyed to interpret that performance. |If any one of the
standardi zed field sobriety test elenments is changed, the
validity is conprom sed

ld. at VIII-12 (enphasis in original).

The Wal k and Turn (“WAT”) test requires the suspect to place
his feet in the heel-to-toe stance on a straight Iine. The
subject then is instructed to place his right foot on the |ine
ahead of the left foot, with the heel of the right foot against
the toe of the left. The suspect alsois told to keep his arns
down at his side and to maintain this position until the officer
instructs himto begin the test. Id. at VIII-18. Once told to
start, the suspect is to take nine heel-to-toe steps down the

line, then to turn around in a prescribed manner, and take nine

heel -to-toe steps back up the line. | d. Whi |l e wal ki ng, the

suspect is to keep his hands at his side, watch his feet, and

count his steps out loud. 1d. at VIII-19. Also, the suspect is
told not to stop the test until conpleted, once told to start.
| d.

As with the HGN test, the Manual asserts that there are
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st andardi zed clues, eight in all, that “[r]esearch . . . has
denonstrated . . . are the nost |likely to be observed in sonmeone
with a BAC above 0.10.” ld. at VIII-19. Further, it states
“[i]f the suspect exhibits two or nore distinct clues on this
test or fails to conplete it, classify the suspect’s BAC as
above 0.10. Using this criterion, you will be able to correctly
classify about 68% of your suspects.” Id. at VIIl-21. Once
again, it is the officer’s subjective evaluation of the suspect
that results in the determ nation of whether a “clue” is present
or not, and, if only two of the eight “standardi zed clues” are
det ected, NHTSA asserts that the suspect’s BACis 0.10 or nore.

The third SFST is the One Leg Stand (“OLS”) test. In this
test the suspect is told to stand with her feet together, arns
at her sides. She thenis told not to start the test until told
to do so. To perform the OLS test, the suspect nust raise
whi chever | eg she chooses, approximtely six inches from the
ground, toes pointed out. Id. at VIII-23. While holding this
position, the suspect then nust count out loud for thirty

seconds, by saying “one-one thousand, two-one thousand,” etc.

¥ The eight clues are the inability to keep balance while
listening to instructions, starting the test before the
instructions are finished, stopping to steady one’'s self,
failure to touch heel-to-toe, stepping off the line, using
arns for bal ance, inproper turning, and taking an incorrect
nunber of steps. I1d. at VIII-20.
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ld. The NHTSA manual identifies four “standardi zed clues” for
the OLS test!® and instructs |l aw enforcenent officers that “[i]f
an individual shows two or nore clues or fails to conplete the
[test] . . . there is a good chance the BAC is above 0.10.
Using that criterion, [one] will correctly classify about 65% of
the people [one] test[s] as to whether their BACs are above or
bel ow 0.10.” Id. at VIII-24.

The NHTSA Manual advi ses that when the WAT and HGN tests are
conbi ned, wusing a decision matrix developed for NHTSA, an
of ficer can “achieve 80% accuracy” in differentiating suspects
with BACs in excess of 0.10. 1d. at VIII-5. These concl usions
are supported, it is clainmed, by the results of research and
testing done by Dr. Burns and her conpany that was reported in
the 1981 Final Report, the 1983 Field Evaluation, the 1995
Col orado Val i dation Study and the Fl orida Validation Study.!® Id.
at Exs. 4-8.

As next will be seen, Horn's experts have chall enged the

8 The four clues are swaying while bal ancing, using arns
for bal ance, hopping, and putting a foot down. Id. at VIII-
24.

¥ The Florida Validation Study is undated. During the
Rul e 104(a) hearing, there was testinmny from Spurgeon Col e,
Ph.D., one of Horn's witnesses, that a third validation test
had been done in San Di ego, but it was not offered as an
exhibit. Dr. Cole did testify, however, as to its conclusions
and the defects in its design.
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reliability, validity and rel evance of the SFSTs to prove driver
i ntoxication and are sharply critical of the clains of accuracy
advanced in the NHTSA publications and the so-called validation
st udi es. They have franmed these objections in ternms of the
factors discussed in the Daubert/Kumho Tire decisions, as
anplified by this Court in Sanuel v. Ford Motor Co., 96 F. Supp.

2d 491 (D. M. 2000).

3. Horn's Chall enges to the Reliability/Validity
of SFST Evi dence

Rul e 702 prohi bits expert testinony if it is not the product
of reliable nethods or principles that reliably have been
applied to the facts of the particular case. In the context of
scientific or technical testing, such as may be the case with
SFSTs, reliability means the ability of a test to be duplicated,
producing the same or substantially sane results when
successively perfornmed under the sane conditions. Daubert, 509
U.S. at 595; Samuel, 96 F. Supp. 2d at 494. Thus, for the
SFSTs, if reliable, it wuld be expected that different
officers, viewing the same suspect perform ng the SFSTs, would
reach the same conclusion regarding the |evel of the suspect’s
i npai rment or intoxication. Alternatively, the same officer re-
testing the same suspect with the sane BAC as when first tested

woul d reach the sanme concl usi on.
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A rel ated, though distinct concept, deals with the validity

of a test. A test is valid if it has a logical nexus with the
issue to be determned in a case. Daubert, 509 U. S. at 591;
Sanmuel, 96 F. Supp. 2d at 494. In the context of SFSTs, they
are valid if there is a logical nexus between what the tests
measure and the true ability of a driver safely to operate a
nmot or vehicle. Thus, for exanple, does the fact that a suspect
m ssed two “cues” in the WAT test mean that the driver cannot
safely drive a car, or does it sinply nmean that the driver has
sone inability to performthe test that is unrelated to his or
her ability to drive? Horn has challenged both the reliability
and validity of the SFSTs.

During the Rule 104(a) proceedings, Horn produced four
experts, three of whom submtted affidavits, and two of whom
also testified: Yale Caplan, Ph.D. (former chief toxicologist
for the State of Maryland and fornmer scientific director of the
Maryl and Al cohol Testing Program; Spurgeon Cole, Ph. D
(Professor of Psychology, Cl enson University and author of a
series of articles critical of the SFSTs); Harold P. Brull (a
i censed psychol ogi st and consul t ant speci al i zi ng I n
i ndustrial /organi zati onal psychol ogy, particularly t he
definition and neasurenent of human attri butes in enpl oynent and

related settings); and Joel Wesen, Ph.D. (an industrial
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psychol ogi st with special expertise in experinmental psychol ogy,
psychonetrics and statistics. Dr. Wesen worked for nore than
ten vyears for the Massachusetts Division of Personnel
Admi ni strati on, devel oping and validating civil service
exam nations and is an independent consultant in the field of
devel opnent and validati on of human performance tests).

In his testinony and published witings, Dr. Col e was highly
critical of the reliability of the SFSTs if used to prove the
preci se | evel of a suspect’s al cohol intoxication or inpairment.
His 1994 article “Field Sobriety Tests: Are They Designed for

Failure?,” published in the journal Perceptual and Motor Skills,

anal yzed the 1977 Report, the 1981 Final Report, and the 1983
Field Eval uation report published by NHTSA regardi ng the SFSTs.
(Def’s. Menmo, Ex. C.).

Dr. Col e observed the follow ng:

(1) 47%of the subjects tested in the 1977 NHTSA | aboratory
study who woul d have been arrested by the testing officers
for driving while intoxicated (BAC of 0.10 or greater)
actually had BACs bel ow 0. 10;

(2) in the 1981 Final Report, 32% of the participants in
the lab study were incorrectly judged by the testing
of ficers as having BACs of 0.10 or greater; and

(3) the accepted reliability coefficient for standardi zed
clinical tests is .85 or higher, yet the reliability
coefficients for the SFSTs, as reported in the NHTSA
studies, ranged from .61 to .72 for the individual tests
and .77 for individuals that were tested on two different
occasions while dosed to the exact same BAC Mor e
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alarmngly, inter-rater reliability rates (where different
officers score each subject) ranged from .34 to .60, with
an over-all rate of .57.
ld. at 100.
Dr. Cole theorized that the SFSTs, particularly the WAT and OLS
tests, required subjects to perform unfamliar, unpracticed
notions and noted that a very few m scues result in a concl usion
t hat the subject failed and had a BAC in excess of 0.10. Id. His
hypothesis was that individuals <could be classified as

intoxicated/inpaired as aresult of unfamliarity with the test,

rat her than actual BAC | d. He tested this hypothesis by

vi deot api ng twenty-one conpletely sober individuals perform ng
either “normal-abilities tests” (such as reciting their
addresses or phone nunmbers or wal king in a normal manner) or the
WAT and OLS tests. Id. at 99-102. The results of the study were
that 46% of the officers that viewed the videotape of the sober
i ndividuals performng the SFSTs rated the subjects as having
had too much to drink, as conmpared to only 15% reaching this
deci sion after seeing the videotape of the subjects performng
the normal -abilities tests. 1d. at 102. Dr. Col e concl uded:

[ The SFSTs] mnust be held to the same standards the
scientific comunity woul d expect of any reliable and valid
test of behavior. This study brings the validity of field
sobriety tests into question. |If |awenforcenent officials
and the courts wish to continue to use field sobriety tests
as evidence of driving inmpairment, then further study needs
to be conducted addressing the direct relationship of
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performance on these and other tests with driving. To

date, research has concentrated on the rel ati onshi p bet ween

test performance and BAC and officers’ perception of

i npai r nent . This study indicates that these perceptions

may be faulty.
ld. at 103.

During his testinony at the Rule 104(a) hearing, Dr. Cole
repeated his criticismof the reliability of the 1977, 1981 and
1983 studies but also testified about the Col orado, Florida and
San Diego studies performed by Dr. Burns, styled as “field
validation studies.” This testinony echoed Dr. Cole’'s witten
criticisnms about the SFSTs’ reliability as precise predictors of
the level of alcohol intoxication and the SFST's validity as a
measure of driver inpairnment in his 1994 article, co-authored
with Ronald H Nowaczyk, titled “Separating Myth from Fact: A
Revi ew of Research on the Field Sobriety Tests” and published in
t he Champion journal of the South Carolina Bar Association.
Def’s. Reply Meno, Exh. 1.

Dr. Cole's primary criticisms, as discussed in his 1994
article, include, first, that the 1981 Final Report published by
NHTSA cl aims an 80% accuracy rate for users of the SFSTs. This
is msleading because when the actual data is examned wth
respect to the success rate of using the SFSTs to differentiate

bet ween drivers with BACs above 0.10 and those wthout, the

critical population, the officers had “a 50/50 chance of being
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correct just on the basis of guessing.” 1d. at 539.

Second, the SFSTs have a conbined test-retest reliability
rates of 77, while the scientific comunity “expects
reliability coefficients to be in the upper .80s or .90 for a
test to be scientifically reliable.” Id. at 540. When
different officers tested the sane subjects at the sane BAC dose
level on different days the reliability was only .59-—-a 41%
error rate. Dr. Cole contrasted these substandard reliability
coefficients with that of the BAC machine, which is .96 or 96%
reliable. Id. at 540-41.

Third, Dr. Cole argued that in order for the SFSTs to be
valid predictors of BAC they nust “not only identify individuals
above a BAC level of 0.10 as ‘failing’, but also identify
i ndi vi dual s bel ow .10 as ‘passing’ .” 1d. at 541. The data from
t he NHTSA 1977 Report, however, shows that the validity of the
HGN, OLS and WAT SFSTs was “.67, .48, and .55, respectively,
with a conmbined validity coefficient of .67.” 1d. This neans
t hat use of the SFSTs results in an unacceptably high erroneous
arrest rate, if the tests are used by the officer to nake arrest
deci si ons based on BAC | evels being in excess of .10.

Fourth, Dr. Cole was particularly critical of clains that
t he NHTSA SFSTs have been “validated” in a “field setting.” 1In

this regard, he stated that the 1977 and 1981 NHTSA st udi es were
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done in a laboratory setting, and the difference in conditions
in a controlled lab are dramatically dissimlar from field
conditions that can be expected when officers enploy SFSTs at
all tinmes of day and night in wdely disparate weather and
traffic conditions and where issues of officer safety may
i nfluence how the test is performed.? |d. at 542. Dr. Cole
stated that the NHTSA 1983 Field Evaluation purported to be a
field wvalidation study, but it failed to neet t he
recommendati ons of the authors of the NHTSA 1981 Final Report
that the SFSTs be validated in the field for eighteen nonths in
| ocati ons across the country. I d. Dr. Cole also stated that
Dr. Burns herself has testified that the SFSTs adequately have

not been field tested.?* |d.

2 This criticismis especially significant in |ight of
the third evaluative factor in Rule 702. This factor requires
that the expert’s opinion testinony be based on the use of
princi pl es/ met hods thensel ves reliable but that also reliably
have been applied to the facts of the particular case. Thus,
even if the SFSTs are determned to be reliable neasures of
driver intoxication, an officer’s testinony about their use in
a particular case could not be all owed absent a show ng that
the officer properly had adm nistered the tests.

2 During his testinony, Dr. Cole stated that the
Col orado, Florida and San Di ego “validation” studies performed
by Dr. Burns with various sheriff’s departnments do not cure
the defects contained in the original reports. The three
studies involved officers that made stops of drivers that were
driving unsafely, and the officers evaluated them using the
SFSTs, but al so had the benefit of prelimnary breath anal ysis
tests, in many instances, and the studies do not permt a
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Finally, Dr. Cole disputed the clainms of proponents of the
SFSTs that the studies regarding them have been published in
peer review journals. The 1977 and 1981 field studies were
published in technical reports by NHTSA, but those reports
excl uded the “nmethods and results” sections because they were

t hought to be too lengthy. 1d. at 543. Cole concluded “[i]t is

difficult to see how the NHTSA could claim that the FST is
accepted in the scientific community, when results of studies on
the validation of the FST have never appeared in a scientific
peer reviewed journal, which is a basic requirement for
acceptance by the scientific community.” 1d. Cole concl uded:

Because of its w despread use, the FST battery has been
assumed to be a reliable and valid predictor of driving
i mpai r ment . NHTSA has done little to dispel that
assumption. Law enforcenment cannot be blamed for its use
of the FST battery. Trai ning docunents refer to NHTSA
reports and provi de what appears to be supporting evidence
for the validity of the FST battery. 1In addition, there is
littl e doubt that individuals who have high BAC | evels will
have difficulty in perform ng the FST battery. However

what the |aw enforcenment community and the courts fail to
realize is that the FST battery may m sl ead the officer on
the road to incorrectly judge individuals who are not
i mpai r ed. The FST battery to be valid nust discrimnate
accurately between the inpaired and non-inpaired driver.

critical reviewer to determ ne whether the officer’s arrest
deci si on was based on the SFSTs alone, or on the totality of
the informati on available to the officer, including the
results of the breath test. Thus, the studies were not
controlled, and there were nmultiple variables that affected
the ultimate decision. He concluded, therefore, that these
“validation” studies were scientifically unacceptable.
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NHTSA's own research on that issue . . . has not been
subjected to peer review by the scientific comunity. In
addition, a careful reading of the reports thenselves
provi des support for the inadequacy of the FST battery.
The reports include low reliability estimtes for the
tests, false arrest rates between 32 and 46.5 percent, and
a field test of the FST that was flawed because the
officers in many cases had breat hal yzer results at the tine

of the arrest. NHTSA <clearly ignored the printed
recommendations of its own researchers in conducting that
field study.

|d. at 546. (Enphasis in original).

Horn al so i ntroduced the affidavit of Joel P. Wesen, Ph.D.
Dr. Wesen is an industrial psychologist with special expertise
in experinmental psychol ogy, psychonetrics and statistics. His
experience includes nore than ten years working with the
Commonweal th  of Massachusetts developing civil service
exam nations and an equal nunber of years as an independent
consultant in the area of test devel opment and validation. In
addition, he is a published author of a nmechanical aptitude test
used nationw de. Al t hough he is nmost famliar with witten
tests, he does have experience in the development of human
performance tests. Def’'s. Reply Meno, Exh.6 at 1.

Dr. Wesen reviewed the NHTSA 1977 Report, the 1981 Fi nal
Report, the 1983 Field Evaluation, the 1995 Col orado Val i dation
Study, the wundated Florida Validation Study, and the NHTSA

student manual for the SFSTs. He was highly critical of these
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studies, as the following summry illustrates: ??
1977 Report 1981 Report 1983 Report 1995 Col o. Fl a. Study
(Lab & Field St udy
Phases)
1. Inthe lab 1. Serious 1. Report 1. Report 1. Report too
the HGN test was | fl aws incl ude seriously descri bes i nconplete to
adm ni stered 20% f al se fl awed, does results of perm t
using a chin positive not meet i mpai red meani ngf u
rest which eval uations of pr of essi onal driving arrests | eval uation
facilitated intox.; very st andards of from seven
maki ng HGN hi gh error testing Col orado | aw
observati ons. rates in communi ty. enf or cenment

Thi s was not
done in the
field.

reliability if
using SFSTs to
predi ct BAC

or gani zati ons
Report too
inconplete to
draw any
concl usi ons
about the
validity of the
test.

2. A single set
of data was used
to determne

criterion score

2. HON test
affected by
tine of day, no
adj ustnent in

2. Failure to
nonitor data
col l ection by
of ficers

2. Met hodol ogy
results and
data sections
of report are

2. Met hodol ogy
not descri bed,
and data
regar di ng

and to eval uate scoring. Cannot tell if m ssi ng. net hodol ogy not
accuracy of deci si ons based provided in
test, which on SFSTs or report.
artificially prelim breath

inflates test (PBT).

estimate of

accuracy.

3. Tests are 3. Test/retest 3. Arrest 3. Data 3. Data

not age & gender |reliability deci si ons nade gener ated by i nconmpl etely
neutral, and rates very |ow. on PBT results “vol unt eer” descri bed
age/ gender as well as of ficers--

di fferences can SFSTs.  Not suggesting

affect ability possible to possi bl e bi as

to perform tell

SFSTs.

reliability of
SFSTs.

2 The information reported in the chart
Reply Meno, Ex.6 at

Def’s.

1-13.

27

is found in




4. In lab tests | 4. Report 4, Authors 4. No

officers were states testing fail to report nmoni tori ng of

nonitored to officers did the data from data coll ection

i nsure correct not necessarily N. C. Test to verify

per f or mance of base deci sions site—over 25% reporting

tests, not done on results of of data for met hodol ogy.

in field. SFSTs, maki ng whol e test. Oficers nerely
validity reported
suspect . resul ts.

5. Test results [ 5. Authors 5. No 5. Results

differ in admt field statistical uncl ear,

statistically
significant
respects
dependi ng on
tine of day that
HGN t est was
perfornmed, yet
test scoring did
not account for
difference in
tine of day test
was

adm ni st er ed.

test data not
appropriate for
statistical
signi fi cance
testing, and
coul d be

bi ased.

tests conducted
on dat a.

particularly
because two

di fferent
arrest

st andards used
(one for

i nt oxi cati on,
anot her for

i nmpai r ed)

6. The study

6. Hgh error

6. SFSTs not

was not peer rates. 28.6% of adm nistered in
revi ewed, and subjects with st andard
woul d not have “l egal” BAC fashi on
been accepted if arrested, and
of f ered. 50% of subjects
w BAC > 0.10
not arrested.
7. Oficers 7. Authors
sel ected for acknow edge
study not “extreme
representative cauti on” needed
of police in anal yzi ng
officers across | data collected
the board. in study.
Accuracy of
dat a suspect.
8. Authors

reported that
infield sone
of ficers forgot
or ignored

st andar di zed
procedure to
admi ni ster
SFSTs.
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Dr. Wesen concluded his evaluation of the SFST reports with
the follow ng observation:

the studies give only a general indication of the |evel of
potential validity of the tests as described in the NHTSA
manual . . . . Rather than the five studies supporting each
ot her, they eval uate sonmewhat different conbi nati ons of test
content and test scoring. The differences are |arge enough
to change the validity and accuracy of the tests. The ol der
studies are probably |ess germane, due to the changes in
test content and scoring over tine. The reports for the
newer studies are grossly inadequate. G ven this, and in
light of the specific critiques above (which are not

exhaustive), | can only conclude that the field sobriety
tests do not neet reasonable professional and scientific
st andar ds.

ld. at 12-13.

Harold P. Brull testified on behalf of Horn and supplied an
affidavit as well. M. Brull is a licensed psychol ogist with
many years experience consulting in connection with the design
and inplenmentation of procedures to neasure human attri butes,
especially in enpl oynent settings. He has designed and
eval uated tests and procedures neasuring human characteristics
for over twenty years. Def’s. Reply Meno, Exh. 5 at 2.

M. Brull reviewed the NHTSA 1977 Report, the 1981 Fina
Report, the 1983 Field Evaluation, the 1995 Col orado Vali dation
Study, the Florida Validation Study, and the NHTSA officer
training manual. Anong his general observations of these

materials was the opinion that there was a conpl ete absence of
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evi dence “which would allow one to predict a known error rate in
the field,” where there is no ability to control the perfornmance
of the SFSTs |ike there is in a |l aboratory setting. Def’s. Reply
Memo, Exh. 4 at 6. He was especially critical of the assertions
in the Florida and Col orado studies regarding the reliability of
the SFSTs, primarily because of their use of | ower BAC t hreshol ds
(0. 05 and above i nstead of 0.10), the fact that the popul ati on of
drivers evaluated were those stopped because of unsafe driving
and the conpl ete absence of any data in the reports to enable
meani ngful eval uati on. Id. at 6-7. He further expressed the
opi nion that none of the reports was published in peer review
literature. While Brull was not critical of the nethodol ogy used
in the 1977 and 1981 | aboratory studies, he stated that the
results fromthese studi es were i nconclusive, and the subsequent
field tests “sinply do not contain sufficient detail or rigor to
support any hypothesis that field sobriety studies, as conducted
by police officersinthe field, are valid and reliable.” 1d. at
7.

Brull’s evaluation of the data contained in the 1977 and
1981 reports was consistent with that of Dr. Cole and Dr. W esen.
Regardi ng the 1981 Fi nal Report, he observed that “the degree of
predictive error inthe field appeared to be substantially |arger

than in the l|aboratory,” and that “[w hile training clearly
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brought about i nprovenent, it does not conpare favorably to the
| aboratory condition andis [sic] a margin of error substantially

hi gher than one would find acceptable for predicting with any

degree of certainty.” 1d. at 11.
Brull was nost critical of the Colorado and Florida
“val i dation” studies. He noted that they “are nerely sunmary

reports, w thout foundation, of findings,” and suffered from a
“serious nethodological flaw,” in that the tests were done on
actual notorists stopped by officers because their driving was
unsafe, leading the officers automatically to suspect that they
were i ntoxicated. I d. Use of this population likely wll
produce results that Brull characterized as “highly inflated.”
Id. He further noted that these field studies predicted 90%
accuracy in identifying drivers with BAC s above 0.05, a leve
only one half that used in the earlier tests and bel ow the | evel
of legal intoxication. While the validation studies provided no
data to assess the accuracy of the SFSTs in identifying drivers
with BACs of 0.10 or higher, Brull suspected that the accuracy
rate would be far |lower than 90% 1d. at 12.
Brull’s final conclusions were sunmari zed as foll ows:

(1) the laboratory studies that formthe foundation of the
SFSTs (the 1977 and 1981 studies) were well designed,

(2) the accuracy of the SFSTs, even under |aboratory
conditions, is less than desired and below the |evel
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expected for tests of human perfornmance;

(3) the field studies were not well docunented, produced
unknown error rates, but which, if known, likely would have
been unacceptable in real world situations;?®

(4) the error rate of SFSTs as actually perfornmed by
officers in the field is unknown;

(5) the only peer review article analyzing the SFST' s was
witten by Dr. Cole and is highly critical of the accuracy
of the SFSTs.

ld. at 14.
Finally, Horn offered the affidavit of Yale H Capl an,

Ph.D., Defs.’ Mdtion, Ex. E. Dr. Caplan has nmore than thirty

2 The concern about the reliability of SFSTs perfornmed by
officers in the field under actual stop and detain conditions
is not fanciful, given the fact that the NHTSA officer
training manual itself cautions that the reliability of the
SFSTs depends on strict conpliance with the standardized
procedures. Gov't. Opposition Meno, Exh. 2 at VIII-12.
Further, there is clear evidence that given the conditions
under which SFSTs actually are perforned in real life
situations, officers often do not follow the prescribed
nmet hodol ogy. See Def’'s. Reply Menp, Exh.8 at 116 (“End-
position nystagnus as an indicator of ethanol intoxication,”
Sci ence and Justice Journal 2001) (author studi ed videotapes of
actual traffic stops where HGN test was adm ni stered. Over 98%
of the roadside HGN tests were inproperly conducted); 1981
Final Report at 18-19 (stating that officers did not
necessarily follow the standardi zed decision criteria used
with the SFSTs). The fact that officers may not performthe
SFSTs properly in the field has special significance when
eval uated under Rule 702, as the third factor in that rule
requires the court to find that the opinion testinony is based
on reliable methods or principles that reliably were applied
to the facts of the particular case. Thus, if reliable
met hods exist, but are not used in a particular instance, the
results of the m sapplication of the methodol ogy are not
adm ssi bl e.
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years experience inthe field of forensic toxicol ogy and al cohol
and drug testing. He served for many years as the chief
t oxi col ogi st for the Maryl and Medi cal Exami ner’s office and now
is a consultant in the field of toxicology. Id. Dr. Caplan
stated that a determ nation that a person is inpaired by al cohol
consunption may be made in one of two fashions: by direct
evidence of inpairnment derived fromthe chem cal analysis of a
breat h or bl ood specinen; or indirectly by assessing performance
I ndi cators of the subject through field sobriety tests. | d.
Wth respect to the latter, Dr. Caplan stated:
Al t hough physi ol ogi cal assessnents (e.g. standardi zed field
sobriety tests) when coupled with the odor of alcohol on
breath and alcohol’s relatively high epidenm ologica
preval ence in drivers may suggest al cohol as the causative
agent, the use of drugs or the concomtant use of alcoho
and drugs or other medical conditions nust be consi dered as
causes for the inpairnment. In fact, field sobriety tests
alone were never designed for or denonstrated to be
unequi vocal Iy capabl e of indicating alcohol inpairnent.
ld. He expressed the follow ng opinions: (1) that field sobriety
tests can be used to define inpairnent but that a specific
bl ood/ breath al cohol test is needed to confirmthat the cause of
the inmpairment is alcohol ingestion; (2)that an al cohol test of
a suspect’s breath or blood can alone be used to establish

i mpai rnment, but field sobriety tests alone cannot establish

al cohol inpairment “wth absolute certainty.” Id.
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4. The Governnent’s Evi dence

In response to the evidence submtted by Horn, the
Government introduced the affidavit of Officer Jarrell, the
arresting officer, describing the stop, detention and arrest of
Horn and the SFSTs admi nistered to him The Government also
i ntroduced the 1977, 1981, and 1983 NHTSA reports, the California
and Florida “validation studies,” the NHTSA student manual
regarding the SFSTs, and an article titled “Horizontal Gaze
Nystagnus: The Science & the Law,” published by the American
Prosecutors Research Institute’s National Traffic Law Center
(“NTLC").?* Govt’'s. Opposition Meno, Exhs. 1-7.

Additionally, the Governnment introduced the affidavit of
Li eutenant Col onel Jeff C. Rabin, OD., Ph.D., a licensed
optonmetrist on active duty in the Arny, assigned as the Director
of Refractive Research at the Walter Reed Arny Institute for

Research, Walter Reed Arnmy Medical Center.? |Id. Exh. 8. Col onel

2 The NTLC was “created in cooperation with . . . (NHTSA)
and works closely with NHTSA and the National Association of
Prosecut or Coordi nators to develop training prograns.” The

NTLC is a program of the American Prosecutors Research
Institute, the principal function of which “is to enhance
prosecution in Arerica.” Gov't. Opposition Meno, Exh. 1 at 2.
The foreward to this publication was witten by Dr.

Mar cel | i ne Burns.

% The Governnent al so had intended to introduce the
affidavit of Sergeant Thomas Wbodward of the Maryl and State
Police but ultimately was unable to do so.
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Rabin, who also testified at the Rule 104(a) hearing, has
testified as an expert witness on the effects of alcohol and
drugs on eye novenents, given presentations to Armnmy doctors and
optonmetrists on this subject and revi ewed t he NHTSA publi cations
regardi ng the HGN and ot her SFSTs. I1d. Exhs. 8, 9. His affidavit
and trial testinony confirmed the fact that al cohol ingestion can
enhance the presence of nystagnmus in the human eye at BAC | evel s
as low as .04. He expressed the opinion that “there is a very
good correl ati on between the results of the . . . [HGN] test and
breath analysis for intoxication.” I1d. He also stated that the
three “clues” that officers are taught to | ook for in connection
with the HGN SFST “are indicative of alcohol consunption with
possi bl e intoxication.” Id. Col onel Rabi n expressed his belief
that police officers could be trained adequately to adm nister
the HGN test and interpret its results.

Col onel Rabin’s testinmny was consistent with his affidavit.
He did acknow edge, however, that he acquired his know edge of,
and fornmed his opinions about, the SFSTs in connection wth
perform ng duties as an expert witness for Arny prosecutors in
two courts martial, not as a result of any independent research
t hat he had done as an optonmetrist. It further was acknow edged
t hat Col onel Rubin was not asked to analyze in any detail the

reliability and validity of the NHTSA SFST studi es, and he had no
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opi nion on this subject. Further, the references to the HGN SFST
that he read in peer reviewliterature published by the American
Journal of Optonmetry was based primarily on the NHTSA studies,
rat her than any independent research by that organization. He
al so acknow edged, in response to questions fromthe Court, that
there are many causes of exaggerated nystagmus in the human eye
that are unrelated to the ingestion of alcohol.

DI SCUSSI ON

A The State Case Law

State courts have westled with the adm ssibility of SFST
results in drunk driving cases since 1986, when the Supreme Court
of Arizona decided State v. Superior Court, 718 P.2d 171 (Ari z.
1986). In that decision, based on the testinony before the tri al
court by Dr. Burns and three police officers, and using the Frye?¢
test, the court held that the results of a HGN test were
sufficiently reliable to be used to establish probable cause to
arrest a notorist for DN /DU, and that it had achi eved general
acceptance anobng behavi oral psychol ogi sts, highway safety
experts, neurologists and |aw enforcenment personnel. ld. at

180. The court therefore held that HGN evi dence was adm ssi bl e

®Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
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to prove driver intoxication/inpairnment.? |d. at 181.

Since the 1986 Arizona decision, a nmajority of the states
have ruled on the adm ssibility of HGN and SFST evi dence. A
readi ng of these cases reveals that there are a core of deci sions
t hat have attenpted to undertake a thorough review of the facts
relating to adm ssibility of SFST evidence. Oher state courts
have relied nore on the rulings of courts that previously had
addressed the i ssue than on their own i ndependent eval uation. It
woul d unnecessarily lengthen this opinion to discuss all the
state cases in detail. Thus, the Appendix attached to this
opi ni on includes a chart that identifies the majority of state

cases and briefly sumuarizes their holdings.?® | will, however,

2l The court cautioned that it was not ruling that HGN
test results were adm ssible to prove that a driver had a BAC
in excess of 0.10 “in the absence of a |aboratory chem ca
analysis.” Id. at 181. In State v. City Court of the City of
Mesa, 799 P.2d 855 (Ariz. 1990), the Arizona Suprene Court
clarified that in cases where no independently adm ssible
chem cal test of a driver’s BAC had been perforned, HGN
evi dence was adm ssible only as circunmstantial evidence that
t he driver had consunmed al cohol and not to prove a specific
BAC. 1d. at 860.

%2 The Appendix is intended to aid future courts called
upon to research the issues presented in this case. The Court
gratefully acknow edges the assistance of Ms. Jennifer
warfield, M. Kevin Cross, M. Jennifer Thomas, and M. Rodney
Butler, interns who worked tirelessly on the Appendix. |If the
future of the |egal profession may be predicted by these | aw
students’ work, it is a bright one. 1[It also should be noted
that, in addition to appointed counsel, Horn was al so
represented by M. Ryan Potter, a | aw student in the
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di scuss certain of the state cases in this opinion, as they are
essential to understanding the rulings reached herein.

Maryl and’ s appel |l ate cases discussing the adm ssibility of
HGN and ot her SFST evidence fall into the category of state court
cases that have undertaken a conprehensive eval uation of the
adm ssibility of this evidence. The principal case, Schultz v.
State, 664 A.2d 60 (M. App. 1995), has been cited repeatedly by
other state courts in support of their own rulings on the
adm ssibility of SFST evidence.

The defendant in Schultz was convicted of DU . At the trial
in the circuit court, the state’s only evidence that the driver
was driving under the influence of alcohol came from the
arresting officer. Accordingly, the Court of Special Appeal s was
deprived of any evidence of record regarding the reliability of
the HGN test. Its decision in Schultz was based on the court’s
own evaluation of other cases and the published literature
regardi ng the HGN test fromwhich the court took judicial notice

of its reliability and general acceptance. ld. at 69-74. I n

University of Maryland’ s nmuch respected clinical |aw program
Adm tted to practice under Local Rule 702, and under the
skillful supervision of Professor Jerry Deise, these clinical
| aw students offer significant assistance to their clients
whil e concom tantly gaining invaluable trial experience. M.
Cl audi a Di anond, ny law clerk, also was instrunental in

hel ping to revise and edit this opinion for which I am al so
very thankful.
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doing so, the court observed that under Rule 5-702?° of the
Maryl and Rul es of Evidence, it was required to apply the Frye
test, adopted in Maryland in Reed v. State, 391 A 2d 364 (M.
1978).3° In doing so, the court used a three prong test to
det erm ne whet her HGN evi dence satisfied the Frye/ Reed test: (1)
whet her the scientific theory underlying the HGN test was

reliable; (2) whether the nethods used in connection with the HGN

? The Maryl and rul es of evidence were adopted in 1994
after the Daubert decision had been rendered by the United
States Supreme Court. In the comentary to Rule 5-702, which
is the state equivalent to Fed. R Evid. 702, the drafters,
however, noted that it was not their intent to adopt the
Daubert test, then wi dely viewed as applicable only to issues
regarding the admssibility of scientific evidence. |Instead,
the Maryland rule was intended to maintain the Frye test,
whi ch had been adopted by the state in the case of Reed v.
State, 391 A 2d 364 (Mwd. 1978). To this day, Maryland has
declined to adopt the Daubert test. Burral v. State, 724 A. 2d
65, 80 (Md. 1999) (“We have not abandoned Frye or Reed.”);
Clark v. State, 781 A 2d 913, 935 & n.13 (Md. Ct. Spec. App.
2001); State v. Gross, 760 A .2d 725, 757 (Md. App. 2000);
Schultz, 664 A.2d at 64 n.3. Thus, in federal court, under the
nost recent version of Rule 702 and the Daubert/Kumho Tire
deci sions, the proponent of any expert testinony, whether
scientific, technical or the product of sone specialized
know edge, nust undertake an analysis of reliability of the
met hods/ pri nci pl es underlying the opinion, as well as the
reliability of the application of the methodol ogy used by the
expert to the particular facts of the case. Under Maryl and
evidence |l aw, the Frye/ Reed test applies only to introduction
of scientific evidence, and Rule 5-702 al one covers all other
types of expert opinion testinony.

% Maryl and cases routinely refer to the Frye test as the
“Frye/ Reed” test. This opinion will as well.
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test had been accepted by scientists famliar with the test and
its use; and (3) whether the police officer in the case at bar
properly had been trained to admnister the test and
adm nistered it properly.3 1d. at 64. The Schultz court based
its findings regarding the HGN test on the Arizona Court’s
decision in State v. Superior Court, the decisions of other state
courts, as well as its reading of various studies and articles.
ld. at 72-73. |Its consideration regarding the reliability of the
HGN t est, however, is nost significant with respect to the ruling
made in this decision. Because it | acked the robust evidentiary
record available to this court regarding the reliability of the
HGN, OLS, WAT tests, the Court of Special Appeals was required to
| ook at case | aw and published nmaterials to detern ne whet her the

HGN test was reliable and generally accepted. The primary bases

3 As noted at pp. 7-8, in Decenber 2000 the Federal Rules
of Evidence were anended. Anmpbng the rules that were changed
was Rule 702, the expert opinion rule. The anmendnent added
t hree additional foundational requirements before expert
testinmony in any subject, whether scientific, technical or
ot her specialized know edge, is adni ssible: the opinion nust
be based on sufficient facts or data; it nust be the product
of methods and principles shown to be reliable, and the
proponent nust show that the nethods/principles reliably had
been applied to the facts of the case at hand. These factors
are required by the rule itself and are i ndependent fromthe
factors identified by the Suprene Court in the Daubert/Kumnmho
Tire decisions. The Maryl and Rul es of Evidence did not adopt
t he 2000 changes to the federal rules, and the Maryl and expert
opinion rule, Rule 5-702, does not contain the three
addi ti onal foundational requirenents as does Rule 702.
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for its conclusion that it was, and that it therefore could take
judicial notice of this fact, were a decision by the Texas
Suprenme Court in Enerson v. State, 880 S.W2d 759 (Tex. Crim
App. 1994), a 1986 article authored by Edward B. Tenney and

publ i shed in the New Hanpshire Bar Journal, 3 and the NHTSA 1983

Field Evaluation. I1d. at 73 and n. 12.

I n Emerson, the Texas court based its concl usi ons regarding
the reliability of the HGN test on the NHTSA studies. Enerson,
880 S.W2d at 766-67. The Tenney article cited only the NHTSA
studies regarding the scientific basis for the HGN test and
reached the conclusion that “[i]f the State of New Hanpshire is
still atrue Frye jurisdiction, then the |ikelihood that results
from horizontal gaze nystagnus testing will be admtted into
evidence in this state is extremely thin,”* nmaking it a
gquestionabl e source to cite for the reliability of HGN testing.
Finally, the conclusions of the NHTSA 1983 Field Eval uati on have
been aggressively challenged by Horn's experts in this case. In
short, the foundation of the Court of Special Appeals’ decision

that the HGN test was sufficiently reliable and generally

% Edward B. Tenney, The Horizontal Gaze Nystagnus Test
and the Adm ssibility of Scientific Evidence, 27 New Hanpshire
Bar Journal 179 (1986) (hereinafter “Tenney article”).

¥ Tenney article at 187.
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accepted rests on taking judicial notice of studies and articles
that, at the tinme of their publication, had not been subject to
the type of critical evaluation presented in this case.

The doctrine of judicial notice is predicated upon the
assumption that the source materials fromwhich the court takes

judicial notice are reliable.3* Were, as here, that reliability

%1 ndeed, in this regard, the Maryland and Federal Rules
of Evidence are substantially identical. Rule 5-201 and Fed.
R. Evid. 201 permt the taking of judicial notice of
adj udicative facts if: (a) the facts are generally known
within the territorial jurisdiction of the court or (b)
capabl e of accurate and ready determ nation by resort to
sour ces whose accuracy cannot reasonably be questioned.

Cbvi ously, the scientific basis underlying HGN tests is not a
matter generally known within the state; so, if judicial
notice is to be taken, it nust be by reference to sources
whose accuracy cannot reasonably be questioned. Wile the
sources relied on in the Schultz case may not have been

subj ect to reasonabl e question at the tinme that court
considered them given the lack of any evidentiary facts in
the record regarding the reliability of the HGN test, and the
fact that judicial notice was taken on appeal —not at the trial
| evel where the parties m ght have had an opportunity to
devel op a factual basis to challenge the propriety of judicial
notice-- the same cannot be said given the record in this
case. Further, Rule 201(e) and 5-201(e) permt a party to be
heard on the propriety of taking judicial notice, which did
not occur in the Schultz case because judicial notice was
taken on appeal. As one comentator has noted “where judicial
notice of an adjudicative fact is taken by an appellate court
on its own notion, an issue arises as to whether the

provi sions of Rule 201(e) concerning an opportunity to be
heard are to be applied. At the nonent, the question is
unresol ved.” G aham Handbook of Federal Evi dence

§ 201.07 (5'" ed. 2001). In any event, Rule 201(g) provides
that in crimnal cases, the court mnmust instruct the jury that
“it may, but is not required to, accept as conclusive any fact
judicially noted.” Inplicitly, the rule would permt a
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has been chall enged, the court cannot disregard the chall enge,
sinply because a legion of earlier court decisions reached
concl usi ons based on reference to the sane then-unchall enged
authority. For the reasons that will be expl ai ned bel ow, on the
record before me, | cannot agree that the HGN, WAT and OLS tests,
singly or in conbination, have been shown to be as reliable as
asserted by Dr. Burns, the NHTSA publications, and the
publications of the communities of |aw enforcenment officers and
state prosecutors. Wiile | ultimately agree, in large part, with
t he concl usi ons reached by the vast majority of state courts that
the results of the HGN tests are adnmi ssible as circunstanti al
evi dence of alcohol consunption, | nmust do so by recognizing
their limted reliability and with substantial doubts about the
degree of their general acceptance within an unbi ased scientific
or technical community.

This is not to say that | amcritical of the decisions in
Schultz or the other state courts. To the contrary, they are,
for the nobst part, well-reasoned and witten, based on the

information then available to the deciding courts and the

defendant in a crimnal case to offer evidence to rebut any
adj udi cative fact noticed by the Court. Thus, if a Court took
judicial notice of the reliability and general acceptance of
the HGN test, the defendant initially could object to it doing
so under Rule 201(e). Then, if unsuccessful in preventing the
court fromtaking judicial notice, the defendant coul d

i ntroduce evidence contesting the fact judicially noted.
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i nherent limtations of the process by which courts receive
proof--either fromevidence introduced by the parties thensel ves
or by the taking of judicial notice from decisions of other
courts or published materials. The Court of Special Appeals
itself noted the danger inherent in such a process:

We note with sonme caution the dissent in Enmerson, supra,
which initially noted that, by taking judicial notice of the
reliability of HGN testing and technique, the appellate
court had relieved the State of its burden of establishing
the reliability of the test at trial. W acknow edge that
we, in taking judicial notice of the reliability of the test

are likewise relieving the State of that burden. W

shal |, neverthel ess, take judicial notice that HGN testing,
a scientific test, is sufficiently reliable and generally
accepted in the relevant scientific conmunity. . . . To do

otherwise at this stage in the devel opment of the science
woul d | eave to individual courts within the twenty-three
jurisdictions of this State (and the various courts and
judges within each jurisdiction) to deternm ne, on a case-by-
case basis, the scientificreliability of the test. 1In each
of the various jurisdictions, the determ nation of the
reliability and acceptability of such evidence woul d depend
upon the conpetence, energy, and schedules (and even
budgets) of the vari ous prosecutors throughout the State in
obt ai ni ng, and producing the attendance of experts at the
t housands of trials involving alcohol related offenses in
which HGN testing is sought to be admtted. Di sparate
results and decisions mght result in many instances, not
from the actual scientific reliability of the tests
t hensel ves, but fromthe differing abilities and resources
of prosecutors and the availability of witnesses fromthe
scientific community.

Schultz, 664 A 2d at 74.
The practical truth of the above reasoni ng cannot be deni ed.
None today can doubt the serious public safety concerns rel ated

to driving by intoxicated or inpaired notorists or the magnitude
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of this problem 3> Neither can it be disputed that, given the
vol une of DW/DUl cases, the press of other crimnal cases, and
the limted resources and ti ne of prosecutors to prepare themfor
trial, it is highly desirable to have available a sinple,
i nexpensive, and reliable test that can be adm ni stered by police
officers on the road, which would facilitate a pronmpt and
i nexpensive trial. Indeed, Rule 102 would nmilitate in favor of
interpreting the rules of evidence in such a fashion as to
accomplish this end, if fairly possible. What cannot be lost in
t he process, however, is the requirenent that the trial be afair
one and that the sum of the evidence introduced against the
def endant nust be sufficiently probative to prove guilt beyond a

reasonabl e doubt. 3¢ Expedient as it may be for courts to take

% 1n FY 2000/2001, 35,962 DW/DU cases were filed in
Maryl and. Adm nistrative Ofice of the Maryland Courts
Judicial Information System Maryland District Court Traffic
System Citation Statistics, Report No. A70TM214, Run Date July
15, 2001.

% |n addition, if local prosecutors may |ack sufficient
resources to prove the reliability and general acceptance of
the SFSTs, which it is their burden to do in the first
instance, it can be expected, a fortiori, that individual
def endants charged with DW and DU w ||l have even fewer
resources to challenge the science and technol ogy underlying
these tests. If, once accepted by the application of the
judicial notice rule, SFSTs are ever after immune from
reconsi deration, even in the face of new evidence chall enging
their reliability, then the burden will have been shifted from
the state or governnent to establish the adm ssibility of the
SFSTs to the defendant to disprove their admssibility. This
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judicial notice of scientific or technical matters to resol ve the
crush of DW/DU cases, this cannot be done in the face of
legitimate challenges to the reliability and accuracy of the
tests sought to be judicially noticed. As will be seen, there is
a place in the prosecutor’s arsenal for SFST evidence, but it
must not be cloaked in an aura of false reliability, lest the
fact finder, like the protagonist in the Thomas Dol by song, be
“bl i nded by science” or “hit by technol ogy.”?

From a review of the state court decisions regarding the
adm ssibility of HGN evidence in particul ar, and SFST evi dence in
general, a nunmber of observations may be nmade. First, nost of
the states that have ruled that HGN evidence is adm ssible have
not allowed it to be used to prove specific BAC but instead only
as circunstanti al proof of intoxication or inpairment. See, e.g.,
Ballard v. State, 955 P.2d 931 (Alaska Ct. App. 1998); State v.

City Court of the City of Mesa, 799 P.2 855 (Ariz. 1990); State

is a high price to pay in the interest of conserving linmted
prosecut orial resources.

7 “She blinded me with sciencel
And hit me with technol ogy.”

Thomas Dol by, “She Blinded Me Wth Science,”

http://ww. prebble.com sheblinded.htm See also State v.
Ferrer, 23 P.3d 744, 765 n.6 (Haw. Ct. App. 2001) (quoting
State v. O Key, 899 P.2d 663, 672 n.6) (jurors may be “overly

i npressed with the aura of reliability surrounding scientific
evi dence”).
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v. Ruthardt, 680 A 2d 349 (Del. Super. Ct. 1996); State v.
Garrett, 811 P.2d 488 (ldaho 1991); State v. Buening, 592 N E. 2d
1222 (I1l. App. Ct. 1992); State v. Taylor, 694 A 2d 907 (M.
1997); Wlson v. State, 723 A 2d 494 (wd. App. 1999); State v.
Baue, 607 N.W2d 191 (Neb. 2000); City of Fargo v. MLaughlin,
512 N.w2d 700 (N.D. 1994); State v. Bresson, 554 N.E. 2d 1330
(Ohio 1990); State v. O Key, 889 P.2d 663 (Or. 1995); State v.
Sullivan, 426 S.E.2d 766 (S.C. 1993); State v. Enmerson, 880

S.W2d 759 (Tex. Crim App. 1994).
Second, npst of the states that have rul ed that HGN evi dence

i s admi ssi bl e have enpl oyed the Frye standard requiring general

acceptance of the test wthin the relevant scientific or

technical comunity. See, e.g., Malone v. City of Silverhill,
575 So. 2d 101 (Ala. Crim App. 1989); State v. Superior Court,
718 P.2d 171 (Ariz. 1986); People v. Leahy, 882 P.2d 321 (Cal.
1994); Wlliams v. State, 710 So.2d 24 (Fla. Dist. Ct. App.
1998); Hawkins v. State, 476 S.E.2d 803 (Ga. Ct. App. 1996);
Garrett, 811 P.2d 488 (ldaho 1991); State v. Buening, 592 N. E. 2d
1222 (I11l. Ct. App. 1992); State v. Wtte, 836 P.2d 1110 (Kan.
1992); State v. Arnstrong, 561 So.2d 883 (La. Ct. App. 1990);
Schultz, 664 A.2d 60 (M. App. 1995); People v. Berger, 551

N.W2d 421 (Mch. Ct. App. 1991); State v. Klawitter, 518 N W 2d
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(Mnn. 1994); State v. Baue, 607 N. W2d 191 (Neb. 2000); State v.
Cissne, 865 P.2d 564 (Wash. Ct. App. 1994). Some courts,
however, have used other evidentiary standards. See, e.g.,
Connecticut v. Russo, 777 A 2d 965 (Conn. App. C. 2001)

(remandi ng case to trial court to evaluate admi ssibility of HGN

evidence under Daubert standard adopted by the Connecti cut
Supreme Court in 1997); State v. Ito, 978 P.2d 191 (Haw. C

App. 1999); Hulse v. State, 961 P. 2d 75 (Mont. 1998);3%® New
Hampshire v. Duffy, 778 A.2d 415 (N.H 2001) (using state

evidence Rul e 702 that requires showing of reliability before HGN
evidence can be admitted; remanding to trial court to hold a

hearing on the test’s reliability); State v. Torres, 3 976 P.2d

% The Hul se court held that neither the Frye nor Daubert
tests were applicable to adm ssibility of HGN evi dence because
those tests were restricted to adm ssibility of “novel”
scientific evidence and HGN test was not “novel” science. 961
P.2d at 91. Instead, the court applied Montana Evidence Rul e
702, which was identical to the then current version of Fed.

R. Evid. 702. The court did not rule on the adm ssibility of
HGN evidence in a DW/DU crimnal trial, as the appeal arose
froma trial court decision denying Hulse' s petition to
reinstate driving privileges after they were suspended because
Hul se refused to take a breathal yzer, and the only |ega

i ssues presented were the existence of probable cause to
arrest for DAN/DU, and the driver’s refusal to take a breath
test. Id. at 91-92.

¥ In Torres, the court made several significant rulings.
First, it held that police officers are not qualified to
testify about the scientific bases underlying the HGN test and
are not conpetent to establish that the test is reliable. 976
P.2d at 32. It further held that it “is inproper to | ook for
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20 (N.M 1999) (reversing trial court’s ruling that HGN evi dence

was adm ssi bl e, remandi ng for hearing using Daubert test).4°
Third, of the state cases where the courts undertook the

task of evaluating the adm ssibility of HGN evidence, the NHTSA

studies and, in mny instances, the testinmony of Dr. Burns,

scientific acceptance only fromreported case law,” and it
declined to take judicial notice of the reliability of the HGN
test because “[w]e are not persuaded that HGN testing is ‘a
subj ect of common and general know edge,’” or a matter ‘well
established and authoritatively settled.’”” 1d. at 33.

Finally, the court held that, although a qualified expert was
needed to testify about the reliability of the HGN test and
its results, a properly trained police officer could testify
about the adm nistration of the test “after an appropriate
foundati on regarding such [scientific] know edge has been laid
by another, scientific expert.” 1d. at 34. The care taken by
the Torres court illustrates the difference in application of
t he Daubert test fromthe Frye test. Daubert requires analysis
of the nethodol ogy used, its reliability and validity. Frye,
on the other hand, may tenpt a court faced with determ ning
the adm ssibility sinmply to see what other courts have done in
the past, as well as review publications supplied by the
parties, or found by the court’s own efforts, w thout engagi ng
in the sonmetines difficult analysis of the reliability of the
sci ence or technol ogy underlying those sources.

“ Ito used Hawaii Evidence Rule 702, which, in addition
to the requirenents of the then current version of Fed. R
Evid. 702, added the provision that the court “may consi der
the trustworthiness and validity of the scientific technique
or nmode of analysis enployed by the proffered expert.” 978
P.2d at 200. The court held that judicial notice of the
reliability of HGN evi dence was not proper under Hawai
Evi dence Rul e 201 but that judicial notice of its reliability
was proper under Hawaii common | aw which permts a trial court
to take judicial notice of facts judicially noticed in case
law fromother jurisdictions. |Id. at 208-09. |In doing so,
the court relied heavily on the Maryland Schultz opinion.
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figured promnently in their conclusions that the HGN tests were
adm ssi bl e as evi dence of i ntoxication or inpairnent. See, e.g.,
Ballard v. State, 995 P.2d 931 (Alaska Ct. App. 1998)(court
relied ontrial testinony of Dr. Burns, NHTSA training video and
testinony of state trooper. Def endant called a psychol ogy
prof essor and neuro-opht hal nol ogi st); State v. Superior Court,
718 P.2d 171 (Ariz. 1986) (court considered trial court testinony
of Dr. Burns, two police officers, NHTSA studies, and published
articles on HGN test); People v. Joehnk, 42 Cal. Rptr. 2d 6 (Ca.
Ct. App. 1995)(court considered trial testinmony of Dr. Burns,
NHTSA studies, testinmony of a “crimnalist” and a toxicol ogi st.
Def endant cal |l ed an energency room doctor to testify); State v.
Rut hhardt, 680 A.2d 349 (Del. Super. Ct. 1996) (court consi dered
trial testinony of Dr. Burns, NHTSA studies, testinony of police
officer, behavioral optonetrist and neuro-ophthal nol ogi st,
def ense introduced testinony of Dr. Cole, one of the defense
wi tnesses in the pending case); WIllians v. State, 710 So.2d 24
(Fla. Ct. App. 1998) (Dr. Burns, a neurologist and three state
doctors called as witnesses by the state); Hawkins v. State, 476
S.E.2d 803 (Ga. Ct. App. 1996) (court relied on NHTSA studies,
other state court rulings and articles); State v. Hill, 865

S.W2d 702 (Mb. Ct. App. 1993) (Dr. Burns only witness called at
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trial on HGN test); State v. O Key, 889 P.2d 663 (Or. 1995) (court

consi dered testinony of Dr. Burns, an optometrist, police officer
and NHTSA st udi es).

Finally, those courts that did not undertake an i ndependent
evaluation of the adm ssibility of HGN evi dence tended sinply to

cite to the decisions of other state courts. See, e.g., Ml one
v. City of Silverhill, 575 So. 2d 101 (Ala. Crim App. 1989);
Hawkins v. State, 476 S.E.2d 803 (Ga. Ct. App. 1996); State v.
Garrett, 811 P.2d 488 (ldaho 1991); State v. Buening, 592 N E. 2d
1222 (11l1. App. Ct. 1992); State v. Murphy, 451 N.W2d 154 (I owa
1990); State v. Breitung, 623 So. 2d 23 (La. Ct. App. 1993);
State v. Bresson, 554 N E.2d 1330 (Chio 1990); State v. Cissne,
865 P.2d 564 (Wash. Ct. App. 1994); State v. Zivcic, 598 N. W2d

565 (Ws. Ct. App. 1999).

B. Di fference between Daubert/Kunmho Tire/ New Rule 702 and
Frye.

The difference in approach between the Daubert/Kunmho
Tire/New Rule 702 and the Frye tests reveals an unm stakable
Irony. The Frye approach to adm ssibility of scientific evidence

was criticized widely as being too “rigid” because it would deny
adm ssibility to evidence that was the result of new scientific

di scovery that, while factually sound and nethodol ogically
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reliable, had not yet gained general acceptance. Chri st opher
Muel l er & Laird Kirkpatrick, Evidence 8 7.8 (4th ed. 1995); 29
Charles Alan Wight & Victor Janmes Gold, Federal Practice and
Procedure 8 6266 (1997). Under the Daubert test, however, general
acceptance was but one of the evaluative factors and, provided
t he evidence at issue was subject to being tested, did not suffer
froman unacceptably high error rate and favorably had been peer
revi ewed, the evidence would be adm tted because it was reliable.
Under Daubert, therefore, it was expected that it woul d be easier
to admt evidence that was the product of new science or
t echnol ogy.

In practice, however, it often seens as though the opposite
has occurred--application of Daubert/Kumho Tire analysis results
in the exclusion of evidence that m ght otherw se have been
adm tted under Frye. Although this may have been an unexpected
outcone, it can be explained by the difference in nethodol ogy
undertaken by the trial courts when neasuring proffered evidence
under Daubert/Kumho Tire, as opposed to Frye. Under Daubert, the
parties and the trial court are forced to reckon with the factors
that really do determ ne whether the evidence is reliable,
rel evant and “fits” the case at issue. Focusing on the tests
used to devel op the evidence, the error rates involved, what the

| earned publications in the field have said when evaluating it
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critically, and then, finally, whether it has come be generally
accepted, is a difficult task. But, if undertaken as intended,
it does expose evidentiary weaknesses that otherw se would be
overl ooked if, following the dictates of Frye, all that is
needed to admt the evidence is the testinony of one or nore
experts in the field that the evidence at issue derives from
met hods or procedures that have becone generally accepted. Wi ght
& CGold, 29 Federal Practice and Procedures 8 6266 (“Daubert’s
focus upon multiple criteria for scientific validity conpels the
| ower courts to abandon long existing per se rules of
adm ssibility or inadmssibility grounded wupon the Frye
standard.”).

Daubert’ s challenge is unm stakable. Vhile courts may be
skilled at research and analysis, the task of deciding the
adm ssibility of new or difficult scientific or technica
evi dence involves subject matters that are highly specialized,
and there is a risk that the court, forced to resolve an issue
wi thout the luxury of unlimted time to reflect onit, will get
it wrong. This is especially true because judges do not
determine the reliability of scientific or technical issues in

the abstract but rather in the context of deciding a specific
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di spute. %

The principle shortcom ng of Frye was that it excused the
court from even having to try to understand the evidence at
I ssue. 4 Jack B. Weinstein & Margaret A. Berger, Winstein's
Federal Evi dence,

§ 702.05[1] (2d ed. 1997) (Under Frye “[t]he court itself did not
have to conprehend the science involved . . . [it] only had to
assure itself that anong the people involved in the field, the
techni que was acceptable as reliable.”). Further, given the
i npact of the stare decisis doctrine, once a court, relying on

Frye, had rul ed that a doctrine or principle had attai ned general

4 Justice Stephen Breyer, all too aware of this

problem wote in the introduction to the Reference Manual on
Scientific Evidence 4 (2d ed. 2000):

[ Most judges lack the scientific training that n ght
facilitate the evaluation of scientific clainms or the
eval uati on of expert w tnesses who nake such cl ai ns.
Judges are typically generalists, dealing with cases that
can vary widely in subject matter. Qur primary objective
is usually process-rel ated: seeing that a decision is
reached in a tinely way. And the decision of a |law court
typically . . . focuses on a particular event and
specific individualized evidence.

See also Mueller & Kirkpatrick, Evidence 8 7.8 (4th ed. 1995)
(“The main difficulty [wth the Daubert case] is that courts
are ill equipped to make i ndependent judgnents on the validity
of science. Most judges are not scientists, and they do not
have the time to spend at trial or beforehand to make fully
consi dered decisions on validity.”).
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acceptance, it was all to easy for subsequent courts sinmply to
follow suit. Before long, a body of case |law could devel op
stating that a nethodology had achieved general acceptance
wi t hout there ever having been a contested, detail ed exam nation
of the underpinnings of that nethodol ogy. The adm ssibility of
SFST evidence illustrates this hazard, as a review of the state
cases reveals that, despite nore than sixteen years of case |aw
relating to this evidence, the nunber of instances where there
have been factually wel | -devel oped and detail ed chall enges to the
reliability and validity of the tests is extrenely small.
Following the Kumho Tire decision and the Decenmber 2000
changes to Rule 702, a detailed analysis of the factua
sufficiency and reliability of the nethodol ogy underlying expert
testimony is required for all scientific, technical or
speci ali zed evidence, not just “novel scientific” evidence. This
has required, at tinmes, a reexam nation of the adm ssibility of
evi dence that |ong has been adm tted under the Frye test, which
may result in exclusion of evidence that for years routinely has
been adm tted. See, e.g., United States v. Llera Plaza, 2002 W
32697 (E.D. Pa. January 9, 2002) (excluding aspects of evidence
of latent fingerprint identification evidence on the basis of
Daubert/ Kumho Tire and Rul e 702 anal ysis). As |lawers and courts

become fully aware of the relatively recent additional
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requi rements of Kumho Tire and revised Rule 702, this process of

reexam nation can be expected to continue. It may nean, in a
very real sense, that “everything old is new again” with respect
to sonme scientific and technical evidentiary nmatters |ong
consi dered settl ed. Alarm sts may see this as undesirable,
envi si oni ng courtroons popul ated by nad scientists in white |ab
coats and overzeal ous judges in black robes, busily undoing
est abl i shed precedent. The nore probabl e outconme is that judges,
| awyers and expert witnesses will have to learn to be confortable
refocusing their thinking about the building blocks of what
truly makes evi dence that is beyond the knowl edge and experience
of lay persons useful to them in resolving disputes. The
beneficiaries of this new approach will be the jurors that have

to decide increasingly conplex cases. Daubert, Kumho Tire, and

now Rul e 702 have given us our marching orders, and it is up to

the participants in the litigation process to get in step.

C. Applving Daubert/Kumho Tire and Rule 702 in this Case

Many of the state cases debate whether SFST evidence is
“scientific” or “novel science,” and therefore subject to Frye

analysis in the first instance.“ Under the Federal Rules of

2 See, e.g., Schultz v. State, 664 A .2d 60 (M. App.
1995) (discussing whether HGN and ot her SFSTs are “scientific
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Evi dence, this debate is irrelevant, as newly revised Rule 702
and the Daubert/Kumho Tire cases require the same analysis for
any evidence that is to be offered under Rule 702. Thus, if the
SFSTs in this case are being offered as direct evidence of
I nt oxi cation or inmpairment, they then beconme cloaked in a
scientific or technical aura, and the factors articulated in
Daubert/ Kunmho Tire and Rul e 702 nust be eval uated by the district

court under Rule 104(a) before such evidence may be admtted.*

Wth regards to the HGN test, fromthe testi nony before ne,

the materials submtted for my review by counsel, ny review of
all of the state cases decided to date, and many of the articles
cited in those cases, it cannot be disputed that there is a
sufficient factual basis to support the causal connecti on between
observabl e exaggerated hori zontal gaze nystagnus in a suspect’s
eye and the i ngestion of alcohol by that person. This connection

is so well established that it is appropriate to be judicially

evidence”); Hulse v. State, 961 P.2d 75(Mont. 1998).

% |1f offered only as circunmstantial evidence of

i ntoxication/inmpairment, the HGN test still clearly invokes
scientific and technical underpinnings. The WAT and OLS
SFSTs, however, involve only observations of the suspect’s

performance, and therefore, it may be argued that they are not
couched in science and technology if used for that purpose.
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not ed under Rul e 201.4 That being said, however, it nust quickly
be added that there also are many ot her causes of nystagnus that

are unrelated to alcohol consunption. The Schultz court

identified thirty-eight possible causes of nystagnus, 4 and, in

“ The existence of a causal connection between al cohol
i ngesti on and observabl e horizontal gaze nystagnmus is the type
of discrete adjudicative fact that properly may be judicially
noti ced under Rule 201 because it is a fact that can be
accurately and readily determ ned by resort to sources whose
accuracy cannot reasonably be questioned. This use of
judicial notice is far nore narrow than attenpting to take
judicial notice, as did the Court of Special Appeals in
Schultz, that the SFSTs have attained general acceptance
within the relevant scientific or technical community.
Alternatively, the governnent may prove the causa
rel ati onshi p between al cohol consunption and exagger at ed
nystagnmus by expert testinony, but in this regard | agree with
t he New Mexico Suprenme Court’s decision in State v. Torres,
whi ch held that a police officer is unlikely to have the
gqual ifications needed to testify under Rule 702 as to the
scientific principles underlying the HGN test or as to whether
there is a causal |ink between al cohol use and exagger at ed
nystagnus. 976 P.2d at 32, 34. Accordingly, asking the court
to take judicial notice of this causal connection likely will
be the nost frequent method used by the governnment to prove
this essential fact. An alternative would be to use |earned
treatises, under Rule 803(18), if a proper foundation first is
establi shed. The police officer will, of course, be qualified
to testify as to the training received in how to adm nister
the HGN test, and to denonstrate his or her qualifications
properly to adm nister it. Because O ficer Jarrell did not
testify at the Rule 104(a) hearing, there is no factual basis
before ne at this tinme to permt me to make findings regarding
the final factor under Rule 702, i.e., whether Jarrel
properly adnm nistered and interpreted the SFSTs given to Horn.

% The court recogni zed the follow ng causes or possible
causes of nystagnus: problems with the inner ear |abyrinth;
irrigating the ears with warm or cold water; influenza,;
streptococcus infection; vertigo; neasles; syphilis;

58



his testinmony, Colonel Rabin agreed that nost of the Schultz
factors did, or possibly could, cause nystagnmus in humans. Thus,
t he detectabl e presence of exaggerated HGNin a driver clearly is
circunstantial, not direct, evidence of al cohol consunption.

As for the sufficiency of the facts and data underlying the
assertions in the NHTSA articles that SFSTs are reliable in
predi cting specific BAC, the testinmony of Horn's experts, as well
as the literature that is critical of these studies, establishes
that presently there is insufficient datato support these clains

of accuracy. The early NHTSA | aboratory tests were too limted

arteriosclerosis; Korchaff’s syndrone; brain henorrhage;
epi | epsy; hypertensi on; notion sickness; sunstroke; eye
strain; eye nuscle fatigue; glaucomn; changes in atnospheric
pressure; consunption of excessive amounts of caffeine;
excessi ve exposure to nicotine; aspirin; circadian rhythns;
acute head trauma; chronic head trauma; sonme prescription
drugs; tranquilizers, pain medication, and anti-convul sant
medi ci ne; barbiturates; disorders of the vestibul ar apparatus
and brain stenm cerebellumdysfunction; heredity; diet;

t oxi ns; exposure to solvents; extrenme chilling; eye nuscle

i mbal ance; | esions; continuous novenment of the visual field
past the eyes; and anti histam ne use. 664 A 2d at 77. The fact
that there are many ot her causes of nystagnus in the human eye
also is the type of adjudicative fact that may be judicially
noticed under Rule 201. Thus, the defendant in a DW/DU case
may ask the court to judicially notice this fact, once the
governnment has proved the causal connection between al coho

i ngesti on and exaggerated nystagnus. Alternatively, the

def endant may seek to prove the non-al cohol rel ated causes of
nystagnus by other neans, such as the testinony of an expert
W tness, cross exam nation of any such witness called by the
governnment or through a properly adnmtted | earned treatise.
(Fed. Rule of Evid. Rule 803(18)).
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to support the clains of accuracy, and the subsequent field and
val idation testing insufficient to establish the reliability and
validity of the tests if used to establish specific BAC. |ndeed,
the great weight of the state authority, including that in
Maryl and, agrees that BAC | evel s nay not be proved by SFST test
results alone, and | adopt that hol ding here.

The conclusion | have reached regarding the reliability of
the nmethods and principles underlying the SFSTs takes into
account the evidence introduced by Horn about the methods used to
devel op these tests, and the error rates associated therewth--
the first two Daubert/Kumho Tire factors. This alone precludes
their adm ssibility to prove specific BAC, and it therefore is
not necessary to discuss in detail whether the many articles
witten about these tests constitute peer review analysis or
sonet hing el se, and whet her they generally have been accepted in
a rel evant, unbi ased scientific or technical comunity, thethird
and fourth Daubert/Kumho Tire factors. | do note, however, the
testinony of Horn's experts that the NHTSA publications regarding
the SFSTs do not constitute peer review publications, a
conclusion that seens correct. As Dr. Cole testified, peer
review as contenplated by Daubert and Kumho Tire mnust involve
critical analysis that can expose any weaknesses in the

met hodol ogy or principles underlying the conclusions being
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revi ewed.

Further, as testified to by Horn's experts, the process of
sel ection of articles for publication in a peer review journa
I nvol ves an eval uation by one or nore experts in the field, to
insure that the article nmeets the rigors of that field. Under
this standard, nost of the publications regarding the SFST tests,
i ncluding the publications in bar journals, likely do not neet
this criteria.

Simlarly, despite the conclusion of nmany state courts that
t he SFSTs have recei ved general acceptance anong crim nol ogi sts,
| aw enf orcenent personnel , hi ghway safety experts and
prosecutors, | remain skeptical whether this is sufficient for
pur poses of Daubert and Kumho Tire. Acceptance by a relevant
scientific or technical comunity inplies that that community has
the expertise critically to evaluate the nethods and principles
that underlie the test or opinion in question. However skilled
| aw  enf or cenent of ficials, hi ghway safety speci al i st s,
prosecutors and cri m nol ogists nay be in their fields, therecord

before ne provides scant confort that these communities have the
expertise needed to evaluate the nmethods and procedures
under | yi ng human performance tests such as the SFSTs. Sonme m ght
say the sane about judges, w thout fear of too nuch di sagreenent,

but judges are the ones obligated to do so by Rule 104(a) when
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the admi ssibility of evidence is challenged. As to the
conclusion of the state courts, nmore often than not expressed in
passing and w thout analysis, that the SFSTs generally are
accepted anong psychologists |ike Dr. Burns, the evidence
presented to me by the three psychol ogists called by Horn | eads
me, respectfully, to beg to differ. Thus, based on the
foregoing, | conclude that the SFST evidence in this case does
not, at this time, neet the requirenments of Daubert/Kumho Tire
and Rule 702 as to be admssible as direct evidence of
i nt oxi cati on or inpairnent.

A nore difficult question, however, is whether the SFSTs may
be used as circunstanti al evidence of al cohol consunption and, if
so, just how. The state courts overwhel m ngly have concl uded
that the results of SFSTs are adm ssible as circunstanti al
evi dence of al cohol consunption but have offered little guidance
about what exactly the testifying officer may tell the fact
finder about the SFSTs, their adm nistration, and the performance
of the suspect when doing them The possibilities range from
sinply describing the tests--w thout explaining the scientific or
techni cal bases underlying them or their claimed accuracy rates
and describing only what the officer observed when they were
performed, absent any opinions regarding whether the suspect

“passed” or “failed” or assessnent of the degree of intoxication
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or inpairnent--to a full explanation of the tests, their clainmed
accuracy, the nunmber of “standardi zed clues” the suspect m ssed,
and an opinion that the suspect “failed” the test-—-in short
everything up to testinony about the specific BAC of the driver.

On the record before me there are not sufficient facts or
dat a about the OLS and WAT SFSTs to support the conclusion that,
i f a suspect exhibits two out of eight possible clues on the WAT
test or two out of four clues on the OLS, he has “failed” the
tests. To the contrary, Horn introduced Dr. Cole’s study that
showed an alarm ngly high error rate when police officers were
asked to evaluate conpletely sober subjects perform ng the WAT
and OLS. 4 Def’s. Mtion Exh. C. To permt a police officer to
testify about each of the SFSTs in detail, their clainmed accuracy
rates, the nunmber of standardized clues applicable to each, the
number of clues exhibited by the suspect, and then offer an
opi ni on about whet her he or she passed or failed, stopping just
short of expressing an opinion as to specific BAC, invites the
risk of allow ng through the back door of circunstantial proof
evidence that is not reliable enough to enter through the front

door of direct proof of intoxication or inpairnment. Such

% See supra at pp. 17-18. Cole reported that 46% of the

of ficers that observed vi deot aped subjects with BAC | evel s of
. 0% perform ng the WAT and OLS tests reported that the

subj ects had had too nmuch to drink to be driving.
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testinony clearly is technical, if not scientific, and may not be
adm tted unl ess shown to be reliable under the standards inposed
by Rule 702 and Daubert/Kumho Tire, which has not been done in
this case.

There is no factual basis before me to support the NHTSA
claims of accuracy for the WAT and OLS tests or to support the
concl usi ons about the total nunber of standardized clues that
shoul d be | ooked for or that m ssing a stated nunber neans the
subject failed the test. There is very little before me that
suggests that the WAT and OLS tests are anything nore than
standar di zed procedures police officers use to enable themto
observe a suspect’s coordi nati on, bal ance, concentrati on, speech,
ability to follow instructions, nmood and general physical
condition--all of which are visual cues that |aypersons, using
ordi nary experience, associate wth reaching opinions about
whet her soneone has been dri nking.

| ndeed, in Cranpton v. State, 525 A . 2d 1087 (M. App. 1987)
t he Maryl and Court of Special Appeals described field sobriety
tests--other than the HGN test--adm nistered by police to
notorists as follows:

field sobriety tests are essentially personal observations

of a police officer which determ ne a suspect’s bal ance and

ability to speak with recollection. There is nothing ‘new

or perhaps even ‘scientific’ about the exercises that an
of ficer requests a suspect to perform Those sobriety tests
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have been approved by the National H ghway Traffic Safety
Adm ni stration and are sinply guidelines for police officers
to utilize in order to observe nore precisely a suspect’s
coordination. It requires no particular scientific skill or
training for a police officer, or any other conpetent
person, to ascertain whether sonmeone perform ng sinpl e tasks
is to a degree affected by alcohol. The field sobriety
tests are designed to reveal objective information about a
driver’s coordination. . . . The Frye-Reed test does not
apply to those field sobriety tests because the latter are
essentially enpi ri cal observati ons, i nvol vi ng no
controversial, newor ‘scientific’ technique. Their use is
gui ded by practical experience, not theory.

ld. at 1093-94. The sane concl usion has been reached by many

ot her state courts that have considered this i ssue. For exanpl e,

in State v. Ferrer, 23 P.3d 744 (Haw. Ct. App. 2001), the court

st at ed:

It is generally recognized, however, that the foundationa
requirements for adm ssion of psychonotor FST evidence
differ fromthe foundational requirenents for adm ssion of
HGN evi dence. Psychonotor FSTs test balance and divided
attention, or the ability to perform nultiple tasks
si mul taneously. Whil e balancing is not necessarily a factor
in driving, the lack of balance is an indicator that there
may be ot her problenms. Poor divided attention skills relate
directly to a driver’s exercise of judgnent and ability to
respond to the nunmerous stinuli presented during driving.
The tests involving coordination (including the wal k-and-
turn and the one-leg-stand) are probative of the ability to
drive, as they examne control over the subject’s own
novenments. Because evi dence procured by adm nistration of
psychonotor FSTs is within the conmon experience of the
ordinary citizen, the mgjority of courts that have addressed
the issue generally consider psychonmotor FSTs to be
nonsci entific evidence.
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ld. at 760-62 (citations omtted). % As the Florida District
Court of Appeals said in State v. Meador, 674 So. 2d 826 (Fla.
App. 1996):

VWil e the psychonmotor FSTs are adm ssible, we agree with
defendants that any attenmpt to attach significance to
def endants’ performance on these exercises is beyond that
attributable to any of the other observations of a
def endant’ s conduct at the time of the arrest could be
m sl eading to the jury and thus tip the scales so that the
danger of wunfair prejudice would outweigh its probative
value. The likelihood of unfair prejudice does not outwei gh
t he probative value as long as the witness sinply describe
t heir observations. Reference to the exercises by using
terms such as ‘test,’” ‘fail’ or ‘points,” however, creates
a potential for enhancing the significance of the
observations in relationship to the ultimte determ nation

of I nmpai rnent, as such terns give these |[|ayperson
observations an aura of scientific validity. Ther ef ore,
such terms shoul d be avoided to m ni m ze the danger that the
jury will attach greater significance to the results of the
field sobriety exercises than to other |ay observations of
I mpai r ment .

ld. at 832.

| agree with this reasoning. If offered as circunstantia
evidence of alcohol intoxication or inmpairnment, the probative
value of the SFSTs derives from their basic nature as
observations of human behavior, which is not scientific,

technical or specialized knowl edge. To interject into this

4 The court cites to decisions from Al abama, Arizona,
California, Georgia, IlIlinois, Maryland, Massachusetts, New
Yor k, Pennsyl vania, Florida and Oregon that have reached the
sane concl usi on about the nature of psychonotor FSTs |ike the
WAT and OLS tests. 1d. at 760-62.
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essentially descriptive process technical term nology regarding
t he nunber of “standardi zed clues” that should be | ooked for or
opinions of the officer that the subject “failed” the “test,”
especi ally when such testinony cannot be shown to have resulted
from reliable nethodology, unfairly cloaks it wth unearned
credibility. Any probative value these ternms may have is
substantially outweighed by the danger of wunfair prejudice
resulting fromwords that inply reliability. | therefore hold
t hat when testifying about the SFSTs a police officer nust be
limted to describing the procedure admnistered and the
observati ons of howthe def endant perforned it, without resort to
terms such as “test,”“ “standardi zed clues,” “pass” or “fail,”
unl ess the governnent first has established a foundation that

satisfies Rule 702 and the Daubert/Kumho Tire factors regarding

the reliability and validity of the scientific or technical

“ 1t would be preferable to refer to the standardi zed
field sobriety tests as “procedures,” rather than tests, as
the use of the word test inplies that there is an accepted
met hod of determ ni ng whether the person performng it passed
or failed, and this has not been shown in this case. |
recogni ze, however, that the HGN, WAT and OLS procedures have
been referred to as field sobriety “tests” for so many years,
that it is likely that it will be inpossible to stop using
this term nology altogether. Occasional reference to the HGN,
WAT and OLS procedures as “tests” should not al one be grounds
for a mstrial in a jury case. However, repeated use of the
word “test” to describe these procedures, particularly when
testifying as to how the defendant actually performed them

woul d be i nproper.
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under pi nnings of the NHTSA assertions that there are a stated
number of clues that support an opinion that the suspect has
“failed” the test.

This is not to say that a police officer may not express an
opinion as a lay witness that the defendant was intoxicated or
i npaired, if otherw se adm ssible under Rule 701. As recently
anmended, Rule 701 pernmts lay opinion testinmony if: (a)
rational |y based upon the perception of the witness, (b) hel pful
to the fact finder and (c) if the opinion does not involve
scientific, technical or specialized information.?* There is near
uni versal agreenment that |ay opinion testinony about whether
sonmeone was intoxicated is admssible if it neets the above
criteria. See, e.g., Singletary v. Secretary of Health, 623 F. 2d
217, 219 (2d Cir. 1980)(“The testinmony of lay w tnesses has
al ways been adm ssible with regard to drunkenness.”); United
States v. Mastberg, 503 F.2d 465 (9th Cir. 1974); Malone v. City
of Silverhill, 575 So. 2d 101 (Ala. Crim App. 1990); State v.
Lummus, 950 P.2d 1190 (Ariz. App. 1997); Wigley v. State, 546
S.E.2d 794, 798 (Ga. App. 2001) (“A police officer may give
opinion testinony as to the state of sobriety of a DU suspect

and whet her appellant was wunder the influence.”); State V.

% Maryl and’ s equi val ent evidence rule, 5-701, does not
contain the third requirenent inposed by the federal rule.
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Ferrer, 23 P.3d 744 (Hawaii Ct. App. 2001); Com v. Bowen, 754
N. E. 2d 1083 (Ma. App. 2001); State v. Hall, 353 N.wW2d 37, 43
(S.D. 1984); Beats v. State, 2000 W 921684 (Tex. Crim App.
2000) (“Alay witness, including a police officer, may express an
opi nion about a person’s intoxication.”). See also John W
Strong, McCorm ck on Evidence
8 11 (5th ed. 1999) (“The so-called ‘collective fact’ or ‘short-
hand rendition rule’ [permts] opinions on such subjects as.
a person’s intoxication.”); G aham Handbook of Federal Evidence
§ 701.1 (5'" ed. 2001)(lay witness permtted to offer opinion
testinmony that a person was intoxicated); Muel |l er and
Kirkpatrick, Evidence 8 7.4 (4th ed. 1995) (“One commn exanpl e
[of the collective facts doctrine] is lay testinony that someone
was intoxicated, and here the wtness is not confined to
descriptions of glazed eyes, problens in speech or notor
coordi nati on, changes i n behavior or nood or affect, but nmay say
directly (assum ng adequate observati on and common experience)
that the person seemed drunk or under the influence”).

In DW/DU cases, however, the third requirement of Rule
701, that the lay opinionis “not based on scientific, technical,
or other specialized know edge,” will take on great inportance.
A police officer certainly my testify about his or her

observations of a defendant’s appearance, coordination, nood,
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ability to follow instructions, balance, the presence of the
smell of an alcoholic beverage, as well as the presence of
exaggerated HGN, and the observations of the defendant’s
performance of the SFSTs-- consistent with the limtations
di scussed above. The officer should not, however, be pernmtted
to interject technical or specialized comments to enbellish the
opi ni on based on any special training or experience he or she has
in investigating DW/DU cases. Just where the |line should be
drawn nmust be left to the discretion of the trial judge, but the
officer’s testinony under Rule 701 nust not be allowed to creep
fromthat of a |ayperson to that of an expert--and the |ine of
demarcation is crossed if the opinion ceases to be based on
observati on and beconmes one founded on scientific, specialized or
t echnol ogi cal know edge.
CONCLUSI ON

To summarize, the Court holds that the follow ng rulings
apply to the case at bar:

(1) The results of properly adm nistered WAT, OLS and HGN
SFSTs may be admitted into evidence in a DW/DU case only as
circunstantial evidence of intoxication or inpairnment but not as
direct evidence of specific BAC. Recogni zing that O ficer
Jarrell, the arresting police officer in this case, may be the

sponsor for this evidence, he nust first establish his
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qualifications to adm nister the test. Unl ess qualified as an
expert witness under Rule 702 to express scientific or technical
opinions regarding the reliability of the methods and principles
underlying the SFSTs, Officer Jarrell’s foundational testinony
will be limted to the instruction and training received and
experience he has in admnistering the tests and may not i ncl ude
opi ni ons about the tests’ accuracy rates. If Officer Jarrel
testifies about the results of the HGN test, he may testify as to
his qualifications to detect exaggerated HGN, and his
observati ons of exaggerated HGN i n the Horn, but may not, absent
bei ng qualified under Rule 702 to do so, testify as to the causal
nexus between al cohol consunption and exaggerated HGN. V\hen
testifying about Horn' s perfornmance of the SFSTs, O ficer Jarrell
may describe the SFSTs he required Horn to perform and descri be
Horn’ s performance, but Officer Jarrell may not use | anguage such
as “test,” “standardi zed cl ues” or express the opinion that Horn
“passed” or “failed,” because t he governnent has not shown, under
Rule 702 and the Daubert/Kumho Tire decisions, that these
concl usi ons are based on sufficient facts or data and are derived
fromreliable nmethods or principles.

(2) The governnment may prove the causal connection between
exaggerated HGN in Horn’s eyes and al cohol consunption by one of

the follow ng neans: asking the court to take judicial notice of
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it under Rule 201; the testinony of an expert qualified under
Rul e 702; or through | earned treatises, introduced in accordance
with Rule 803(18). In response to proof of the causal connection
bet ween al cohol consunpti on and exaggerated HGN, Horn may prove
that there are other causes of HGN than al cohol by one of the
foll owing nmethods: asking the court to take judicial notice of
this fact under Rule 201; cross-exam ning any expert called by
t he governnent; by calling a defense expert witness, qualified
under Rule 702, or through |eaned treatises, introduced in
accordance with Rule 803(18).

(3) Assum ng the governnent can establish the el ements of
Rule 701, O ficer Jarrell may give |lay opinion testinony that
Horn was i ntoxicated or inpaired by al cohol. Such testinmny nust
be based on Officer Jarrell’s observations of Horn and may not

i nclude scientific, technical or specialized information.

Dat e

Paul W Gimm
United States Magi strate Judge

72



